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EXHIBIT A 

 

Legal Description of  

Renaissance and  

Central Avenue Sites 

 
 
 
Renaissance Site: 

 

 Address:  the property and all improvements thereon owned by the City of Minot located 
at 205 1st St. SW, Minot, ND 58701 

 Legal Description: LOTS 13 THRU 24, BLOCK 11, ORIGINAL MINOT ADDITION  
 Parcel #: MI242381100240 
 Includes the property (land) and all Parking Ramp Improvements thereon 

 
 

 
Central Avenue Site: 

 
 Address: the property and all improvements thereon owned by the City of Minot located 

at 5 Central Avenue West, Minot, ND 58701 
 Legal Description: LOTS 13 THRU 24, BLOCK 3, ORIGINAL MINOT ADDITION 

AKA “ALL OF WEST ½ OF BLOCK 3, ORIGINAL MINOT ADDITION” 
 Parcel #: MI242380300240 
 Includes the property (land) and all Parking Ramp Improvements thereon 
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Exhibit C 

Development Agreement 
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DEVELOPMENT AGREEMENT 
 

(Site #1 – Renaissance Apartments –1st Street, 2nd Avenue and 3rd Avenue SW) 
(Site #2 – Central Avenue Apartments – 1st Street, 2nd Avenue and Central Avenue SW) 

 
 

THIS DEVELOPMENT AGREEMENT (“Agreement”) is made and entered into by and 
between the CITY OF MINOT, a North Dakota municipal corporation, whose principal address is P.O. 
Box 5006, 515 Second Avenue SW, Minot, ND 58702 (the “City”), and CYPRESS DEVELOPMENT, 
LLC, a North Dakota limited liability company, whose principal address is 105 First Street SE, Suite 301, 
Minot, ND 58701 (“Developer”).  The City and Developer are hereinafter sometimes individually 
referred to as a “Party” and collectively, as the “Parties.” 

 
RECITALS: 

 
WHEREAS, the City is the owner of certain real property located in the City of Minot, North 

Dakota, more particularly described on Exhibit A-1 (Site #1), and certain real property located in the City 
of Minot, North Dakota, more particularly described on Exhibit A-2 (Site #2) attached hereto and made a 
part hereof the (“Site”); and  

 
WHEREAS, pursuant to that certain Disposition and Development Agreement between the City 

and Developer, a copy of which is attached hereto and made a part hereof as Exhibit B (the “DDA”), 
Developer agreed to develop Site #1 and construct thereon a mixed-use residential / commercial 
development (the “Site #1 Project”) consisting of two (2) phases (collectively, the “Project 
Improvements”), which Project shall be developed and constructed substantially in accordance with the 
Scope of Development attached here to and made a part hereof as Exhibit C, and certain Design 
Documents and Construction Documents approved (or to be approved) by the City in accordance with the 
DDA; and  

 
WHEREAS, the City and Developer desire to enter into this Agreement in order to memorialize 

certain agreements pertaining to the development of the Site, and their respective rights, duties and 
obligations relative thereto, all upon the terms and conditions hereinafter set forth. 

 
NOW, THEREFORE, for and in consideration of the mutual covenants and promises set forth 

in this Agreement and other good and valuable consideration, the receipt and sufficiency of which are 
acknowledged, the Parties hereby agree as follows:  

 
1. Recitals.  The foregoing recitals are true and correct and are incorporated into the body of 

this Agreement as if recited herein in their entirety.   
 
2. Development of the Site; Construction of the Project Improvements.  
 

(a) Site #1 Project Improvements.  Promptly following the execution of this 
Agreement, Developer shall proceed with the development of Site #1 and construction of the Project 
Improvements in accordance with the Schedule of Performance attached to the DDA.  The mixed-use 
Project Improvements shall be constructed in the following phases: (a) 225-space, multi-level parking 
structure to be constructed by a contractor and subcontractors managed by Developer (the “Site #1 
Parking Structure”); and (b) 13,543 square feet of retail/commercial space to be constructed by Developer 
directly above the Parking Structure (the “Site #1 Commercial Improvements”) and 125 multi-family 
residential apartment units, constructed directly above the Commercial Improvements (Collectively, the 
“Site #1 Residential/Commercial Improvements”).  The Site #1 Project Improvements shall include all 
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common areas, related amenities and improvements necessary for the intended use and enjoyment 
thereof, as set forth in be constructed pursuant to Design Documents and Construction Documents 
approved by the City pursuant to the DDA, which shall include technical drawings, schedules, diagrams, 
engineering and architectural plans and specifications.  All aspects of development, design and 
construction shall be managed by Developer (or an affiliate of Developer) pursuant to the terms of the 
construction management agreement attached hereto and made a part hereof as Exhibit D (the 
“Construction Management Agreement”). Developer further agrees to comply with all applicable 
provisions of all applicable development and building codes, ordinances and regulations of the City of 
Minot, ND, and applicable insurance requirements of the City. 

 
(b) Site #2 Project Improvements.  Promptly following the execution of this 

Agreement, Developer shall proceed with the development of Site #2 and construction of the Project 
Improvements in accordance with the Schedule of Performance attached to the DDA.  The mixed-use 
Project Improvements shall be constructed in the following phases: (a) 225-space, multi-level parking 
structure to be constructed by a contractor and subcontractors managed by Developer (the “Site #2 
Parking Structure”); and (b) 13,543 square feet of retail/commercial space to be constructed by Developer 
directly above the Parking Structure (the “Site #2 Commercial Improvements”) and 125 multi-family 
residential apartment units, constructed directly above the Commercial Improvements (Collectively, the 
“Site #2 Residential/Commercial Improvements”).  The Site #2 Project Improvements shall include all 
common areas, related amenities and improvements necessary for the intended use and enjoyment 
thereof, as set forth in be constructed pursuant to Design Documents and Construction Documents 
approved by the City pursuant to the DDA, which shall include technical drawings, schedules, diagrams, 
engineering and architectural plans and specifications.  All aspects of development, design and 
construction shall be managed by Developer (or an affiliate of Developer) pursuant to the terms of the 
construction management agreement attached hereto and made a part hereof as Exhibit D (the 
“Construction Management Agreement”).  Developer further agrees to comply with all applicable 
provisions of all applicable development and building codes, ordinances and regulations of the City of 
Minot, ND, and applicable insurance requirements of the City.   

 
(c) Leases.  To facilitate the development of each of Site #1 and Site #2, and 

construction of the Site #1 Project Improvements and the Site #2 Project Improvements, the Parties agree 
to enter into a Lease applicable to each of Site #1 and Site #2, which Lease shall be substantially in the 
form approved by the parties as of the date hereof (the “Lease”).  Each Lease shall be executed by the 
Parties simultaneously with the execution of this Agreement, and shall grant the Developer access to the 
Site in order to undertake all pre-development testing, demolition, development and construction 
obligations imposed upon the Developer under this Agreement and the DDA.  Each Lease shall have an 
initial term of four (4) years (the “Initial Term”) and, provided Developer commences construction, as 
applicable, of the Site #1 Project Improvements and Site #2 Project Improvements during the Initial 
Term, shall automatically renew on an annual basis (for a term not to exceed five (5) additional years) 
(each 12-month renewal hereinafter being referred to as a “Renewal Term”) until completion of 
construction of the Site #1 Project Improvements and conversion of the Site #1 Project to a condominium 
regime, and until completion of construction of the Site #2 Project Improvements and conversion of the 
Site #2 Project to a condominium regime.  Rent under each Lease shall be payable as follows: (i) during 
the first year, Developer shall pay One Hundred Dollars ($100.00) in advance, at the commencement of 
the Initial Term; (ii) in each of years two, three and four, Developer agrees to pay rent equal to One 
Hundred Twenty Five Thousand ($125,000.00) per year (per site), plus interest at the rate of one (1) 
percent per annum on the then outstanding amount of $375,000.00 (which amount shall be reduced by 
each One Hundred Twenty Five Thousand Dollar payment); and (iii) During each Renewal Term, 
Developer agrees to pay rent to the City equal to One Hundred and 00/100 Dollars ($100.00) per year.  
During the first year, rent shall be paid in advance.  In all other years, rent shall be paid annually, in 
arrears, in a single lump sum payment.  Each Lease shall further grant Developer the exclusive right and 
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option to purchase, as applicable, the Site #1 Commercial Improvements and Site #1 Residential 
Improvements (collectively, the “Site #1 Purchase Option”) following completion of construction of the 
Site #1 Residential Improvements, stabilization of the rental units, and submission of the applicable 
Condominium Documents (as hereinafter defined), and the Site #2 Commercial Improvements and Site 
#2 Residential Improvements (collectively, the “Site #2 Purchase Option”), following completion of 
construction of the Site #2 Residential Improvements, stabilization of the rental units, and submission of 
the applicable Condominium Documents (as hereinafter defined).  The Parties agree to execute a 
Memorandum of Purchase Option for the Site #1 Purchase Option and the Site #2 Purchase Option, which 
may be recorded at Developer’s option in the Land Records of Ward County, North Dakota.  Each Lease 
shall contain standard mortgagee protections in the event of a default by Developer, and/or a casualty or 
condemnation impacting the Site or Project Improvements.  The Lease and Memorandum of Purchase 
Option shall be prepared by Developer and subject to the City’s approval, which shall not be 
unreasonably withheld, conditioned or delayed.   

 
(d) Costs of Construction.   

 
i. Site #1 Costs of Construction.  Except as otherwise provided herein and/or in 

the DDA, as applicable, Developer shall be responsible for all costs and expenses associated with the 
development of Site #1, and the design and construction of: (A) the Site #1 Commercial Improvements; 
(B) the Site #1 Residential Improvements; and (C) the Site #1 Parking Structure, but only to the extent the 
cost of the Site #1 Parking Structure exceeds Four Million Nine Hundred Thirty-Seven Thousand Five 
Hundred and 00/100 Dollars ($4,937,500.00).  To that end, Developer shall secure adequate sources of 
funds necessary to complete the Project Improvements, in the amounts generally set forth on Exhibit F-1 
attached hereto and made a part hereof (the “Site #1 Schedule of Sources and Uses”).  A component of 
the Site #1 Schedule of Sources and Uses includes a grant in the amount of Two Million Six Hundred 
Eighty-Seven Thousand Five Hundred and 00/100 Dollars ($2,687,500.00), comprised of U.S. 
Department of Housing and Urban Development (“HUD”) Community Development Block Grant 
Program – Disaster Recovery (“CDBG-DR”) funds, which the City has approved for funding assistance 
in connection with the construction of the Parking Structure.  An additional component of the Schedule of 
Sources and Uses includes funding in the amount of One Million Five Hundred Thousand and 00/100 
Dollars ($1,500,000.00) (the “MAGIC Funds”) from the City of Minot Magic Fund, as applied for by the 
Minot Area Development Corporation (“MADC”) which shall be used to offset the cost of constructing 
the Site #1 Parking Structure and $375,000.00 in City funds, which shall be repaid in three installment 
payments of $125,000.00 each (during years 2, 3 and 4 of the Initial Term), plus interest at the rate of one 
percent (1%) per annum, on the then outstanding amount of $375,000.00 (which amount shall be reduced 
by each One Hundred Twenty Five Thousand Dollar payment).  MADC shall have the authority to review 
construction draw requests submitted to the City of Minot for the disbursement of the MAGIC Funds.   

 
ii. Site #2 Costs of Construction.  Except as otherwise provided herein and/or in 

the DDA, as applicable, Developer shall be responsible for all costs and expenses associated with the 
development of Site #2, and the design and construction of: (A) the Site #2 Commercial Improvements; 
(B) the Site #2 Residential Improvements; and (C) the Site #2 Parking Structure, but only to the extent the 
cost of the Site #2 Parking Structure exceeds Four Million One Hundred Eighty-Seven Thousand Five 
Hundred and 00/100 Dollars ($4,937,500.00).  To that end, Developer shall secure adequate sources of 
funds necessary to complete the Project Improvements, in the amounts generally set forth on Exhibit F-1 
attached hereto and made a part hereof (the “Site #1 Schedule of Sources and Uses”).  A component of 
the Site #1 Schedule of Sources and Uses includes a grant in the amount of Two Million Six Hundred 
Eighty-Seven Thousand Five Hundred and 00/100 Dollars ($2,687,500.00), comprised of U.S. 
Department of Housing and Urban Development (“HUD”) Community Development Block Grant 
Program – Disaster Recovery (“CDBG-DR”) funds, which the City has approved for funding assistance 
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in connection with the construction of the Parking Structure.  An additional component of the Schedule of 
Sources and Uses includes funding in the amount of One Million Five Hundred Thousand and 00/100 
Dollars ($1,500,000.00) from the City of Minot MAGIC Fund, as applied for by MADC, which shall be 
used to offset the cost of constructing the Site #2 Parking Structure, and $375,000.00 in City funds, which 
shall be repaid in three installment payments of $125,000.00 each (during years 2, 3 and 4 of the Initial 
Term), plus interest at the rate of one percent (1%) per annum, on the then outstanding amount of 
$375,000.00 (which amount shall be reduced by each One Hundred Twenty Five Thousand Dollar 
payment).  MADC shall have the authority to review construction draw requests, which will be submitted 
to the City of Minot for disbursement of the MAGIC Funds. 

 
(e) Affordable Housing Requirements.  For and in consideration of the City’s 

agreement to provide financial assistance to construct the Site #1 Parking Structure and the Site #2 
Parking Structure, as applicable, in the form of CDBG-DR funds, Developer agrees to set aside no less 
than twenty percent (20%) of the residential apartment units within each of the Site #1 Residential 
Improvements and the Site #2 Residential Improvements (hereinafter, collectively, the “Set Aside Units”) 
for occupancy by households having initial incomes at or below eighty percent (80%) of Median Family 
Income, adjusted for household size, as established under income guidelines promulgated by HUD.  The 
Set Aside Units shall remain subject to the foregoing income/affordability restrictions for a period of 
three (3) years following the date the Set Aside Units are placed into service (pursuant to HUD Form 
8609).  Developer agrees to execute a HUD Rental Regulatory Agreement (or similar instrument), which 
shall be recorded in the Land Records of Ward County, North Dakota in order to secure Developer’s 
agreements and obligations regarding the Set Aside Units.  Upon the expiration of the three (3)-year set 
aside period, all income/affordability restrictions shall terminate and be of no further force or effect; 
provided, however, any resident occupying a Set Aside Unit at the expiration of the three (3)-year set 
aside period shall be permitted to remain in the applicable Set Aside Unit for a period of up to twenty-
four (24) additional consecutive months, as if the income/affordability restrictions imposed under HUD’s 
program guidelines were still in effect.  The City may, but shall not be required to oversee enforcement of 
rental restrictions applicable to the Set Aside Units, through a separate agreement with Minot Housing 
Finance Agency, Lutheran Social Services, or other entity reasonably acceptable to the City.  Without 
limiting the generality of the foregoing, Developer agrees to be responsible for all development 
components of each of Site #1 and Site #2 and for compliance with all applicable requirements of Title 
24, C.F.R., Part 570, including specifically, Subpart K (HUD CDBG-DR funding requirements). 

 
(f) Completion of Construction; Submission to Condominium.  Promptly following 

completion of the Site #1 Project Improvements and the Site #2 Project Improvements, Developer agrees 
to finalize the Project Condominium Documents for each of Site #1 and Site #2 converting each Project to 
a condominium structure of ownership, and to separate, as applicable, for each of Site #1 and Site #2 the 
Parking Structure, Commercial Improvements and Residential Improvements into separate condominium 
units with the ownership of the site #1 Parking Structure and the Site #2 Parking Structure remaining with 
the City of Minot. Site #1 and site #2 commercial and residential units shall be owned by Developer. 
Developer shall undertake all requirements necessary under applicable state law in order to accomplish 
the foregoing including, without limitation, preparation and submission of all documents, maps, surveys, 
descriptions of common and limited common elements, and related amenities and improvements 
(collectively, the “Condominium Documents”), and the establishment of the required condominium 
association.  Promptly following submission of the Condominium Documents and, as applicable, 
Developer’s exercise of the Purchase Option, the City shall convey to Developer (or its designee(s), as 
applicable) the Commercial Improvements and Residential Improvements.  The City shall retain title and 
ownership to the Site #1 Parking Structure and the Site #2 Parking Structure, as applicable, subject to 
management agreement in the condominium association.  Upon recordation of the Condominium 
Documents, the Lease shall automatically expire and be of no further force or effect; provided, however, 
the Parties hereby agree to execute and deliver all reasonable and customary affidavits, documents, 
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instruments or releases as may be required to convey to Developer clean/marketable title to the 
Commercial Improvements and Residential Improvements, as contemplated hereby. 

 
(g) Management of Parking Structure; Use of Parking Structure as Public Facility.  

The Parties intend to have the condominium association (or its designee) manage and operate each of the 
Site #1 Parking Structure and Site #2 Parking Structure for a period not to exceed 99 years from the date 
of issuance of a certificate of occupancy (or its legal equivalent) for the Parking Structure. To that end, 
the City and Developer agree to execute and deliver a mutually-agreeable contract (the “Parking 
Management Agreement”) for each of the Site #1 Parking Structure and Site #2 Parking Structure.  The 
Parking Structure, being a publicly owned and funded with CDBG-DR funds, shall be made available and 
open to the general public.  Reasonable fees may be charged for the use of each of the Site #1 Parking 
Structure and the Site #2 Parking Structure in accordance with 24 C.F.R. 570.200(b)(2).  

 
(h) Representations, Warranties and Covenants.  The following representations, 

warranties, covenants and agreements shall apply equally to each of Site #1 and Site #2, except as 
otherwise expressly set forth herein.   

 
i. The City represents and warrants to Developer, and covenants and agrees 

with Developer as follows: 
 

(A) The City has all requisite authority to execute this Agreement and 
perform its terms as herein set forth.  The person signing this Agreement on behalf of the City is a 
duly qualified representative of the City and has all requisite power and authority to execute this 
Agreement on behalf of the City as the valid, binding and enforceable obligation of the City. 

(B) The City has no knowledge of any currently pending or threatened taking 
or condemnation of the Site or any portion thereof nor is there any currently outstanding 
violations of law, municipal or county ordinances, or other legal requirements (including laws 
relating to the environmental condition of the Site), or with respect to the current use or 
occupancy thereof. 

(C) Except as disclosed to Developer, there are no unrecorded leases, service 
contracts or occupancy agreements currently affecting the Site which will be binding on 
Developer following the execution of this Agreement.  

(D) Neither the entering into of this Agreement nor the consummation of the 
transactions contemplated hereby will constitute or result in a violation or breach by the City of 
any material judgment, order, writ, injunction or decree issued against or imposed upon it. 

(E) The City has not received written notice of any actual or threatened 
litigation or proceeding by any organization, person, individual or governmental agency against 
or affecting the Site, or against the City regarding the Site.  

(F) The Site has full access to and from public highways, roads, and rights-
of-way, and to the City’s knowledge, there is no fact or condition which would result in the 
termination of the current access to or from the Site to any presently existing highways, roads, 
and rights-of-way on or adjoining the Site. 

(G) Except as previously disclosed to Developer, there is no pending or 
contemplated change in any zoning or other regulation or private restriction, any pending or 
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threatened judicial or administrative action, or any action pending or threatened by any third 
parties applicable to the Site or any portion thereof. 

(H) There are no parties in possession of any portion of the Site, including, 
but not limited to, lessees, licensees, tenants at sufferance, or trespassers, who have not been 
disclosed to Developer.  Other than Developer, no person, firm, corporation, or other entity has 
any existing right or option to acquire all or any portion of the Site. 

(I) The Site is now in compliance with all applicable laws, ordinances, 
regulations, statutes, rules, and restrictive covenants or deed restrictions relating thereto. 

(J) The City has provided to Developer a copy of the Phase II 
Environmental Assessment dated January, 2013, prepared by CDM Smith (the “Site #1 Phase II, 
ESA), which represents the City’s full disclosure of all environmental issues applicable to Site #1.   

(K) To the City’s knowledge there is no adverse fact relating to the physical 
condition of the Property or any portion thereof that is not readily observable or has not been 
specifically disclosed in writing to Developer, including without limitation landfills, hazardous 
wastes, sink holes, fault lines, other geological conditions, or adverse soil conditions. 

(L) The City is the sole owner of good, marketable and insurable title to each 
of the Site #1 Property and Site #2 Property. 

(M) The City covenants and agrees to require all utility companies currently 
located within City rights-of-way to modify (which may include relocation, as applicable) all 
utility improvements on the Site to accommodate the construction of the Project Improvements, 
all without cost or expense to Developer.  The relocation of any utilities that are not currently 
located within City rights-of-way shall be the sole cost of Developer, unless the City has the 
authority to require the applicable utility company or provider to relocate its facilities at the 
expense of the utility company or provider, as applicable.     

ii. Developer hereby represents and warrants to The City as follows: 

(A) The person signing this Agreement on behalf of Developer is a duly 
qualified representative of Developer and has all requisite power and authority to execute this 
Agreement on behalf of Developer as the valid, binding and enforceable obligation of Developer. 

(B) Neither the entering into of this Agreement nor the consummation of the 
transactions contemplated hereby will constitute or result in a violation or breach by Developer of 
any material judgment, order, writ, injunction or decree issued against or imposed upon it. 

(C) Neither Developer nor any owner of an interest in Developer (other than, 
in the case of a corporation the shares of which are traded on a public exchange, any owners of 
interests in such corporation) is: (x) engaged in any money laundering scheme or activity in 
violation of the Patriot Act, or (y) a Prohibited Person.  For purposes of the foregoing: (a) the 
term “Patriot Act” shall mean the Uniting and Strengthening America by Providing Appropriate 
Tools Required to Intercept and Obstruct Terrorism Act of 2001, as amended from time to time, 
and (b) the term “Prohibited Person” shall mean any person or entity: (a) listed in the Annex to, 
or is otherwise subject to the provisions of, the Executive Order No. 13224 on Terrorist 
Financing, effective September 24, 2001, and relating to Blocking Property and Prohibiting 
Transactions With Persons Who Commit, Threaten to Commit or Support Terrorism, or (b) that is 
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named as a “specifically designated national (SDN)” on the most current list published by the 
U.S. Treasury Department Office of Foreign Assets Control at its website 
(http://www.treas.gov/offices/eotffc/ofac/sdn/t11sdn.pdf) or at any replacement website or other 
replacement official publication of such list. 

iii. Except as otherwise set forth herein, all representations, warranties and 
covenants of the Parties shall survive for a period of one (1) year from the date of execution and 
delivery of this Agreement. 

 
3. Notices.  Any notice, request, instruction or other document to be given hereunder to any 

party by another shall be in writing and delivered personally or sent by certified or registered mail, 
postage prepaid, to the addresses set forth in this Agreement. A party may change the address to which 
notices are to be sent to it by giving written notice of such change of address to the other parties in the 
manner herein provided for giving notice. Any such notice, request, instruction or other document shall be 
conclusively deemed to have been received and be effective on the day on which personally delivered or, 
if sent by certified or registered mail, on the day on which mailed. Notices shall be addressed as follows: 

 
To the City: City of Minot 
 P.O. Box 5006 
 515 2nd Ave SW 
 Minot, North Dakota 57802 
 
To Developer: Minot Development Group, LLC 
 105 First Street SE, Suite 301 
 Minot, North Dakota 58701 
 
With a copy to: Cypress Development, LLC 
 9 Carrington Drive 
 Henderson, NV 89052 

 
4. Miscellaneous. 
 

(a) No waiver by any party of any provision of this Agreement shall be deemed to be 
a waiver of any other provisions hereof or of any subsequent breach by any other party of the same, or 
any other provision or the enforcement thereof.  A Party's consent to or approval of any act by any other 
Party requiring the other Party's consent or approval shall not be deemed to render unnecessary the 
obtaining of such Party's or any other Party's consent to or approval of any subsequent consent or 
approval of any party, whether or not similar to the act so consented to or approved. 

 
(b) This Agreement or any portion hereof shall not be assigned or transferred by 

either Party without the prior written consent of the other Party, which consent shall not be unreasonably 
withheld, conditioned or delayed; provided, however, Developer shall be permitted to transfer its interest 
in and to this Agreement to any entity which is wholly-owned by or under common control of the 
Developer, or an affiliate of Developer, their respective successors, heirs and assigns.  In addition, 
Developer shall be permitted to sell, transfer or convey all right, title and interest of the Developer, in and 
to the Residential/Commercial Improvements upon issuance of a certificate of occupancy (or its legal 
equivalent) for such improvements. 
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(c) All of the terms and provisions of this Agreement shall be binding upon and 
inure to the benefit of the Parties hereto, their respective assigns, successors, legal representatives, heirs 
and beneficiaries, as applicable. 

 
(d) This Agreement may not be changed, except in writing signed by the parties.  No 

waiver of any rights or obligations hereunder shall be deemed to have occurred unless in writing signed 
by the party against whom such waiver is asserted and no waiver shall be deemed a waiver of any other or 
subsequent right or obligations. 

 
(e) The Parties hereby acknowledge and agree that (i) each Party hereto is of equal 

bargaining strength, (ii) each such Party has actively participated in the drafting, preparation and 
negotiation of this Agreement, (iii) each such Party has consulted with its own independent counsel, and 
such other professional advisors as it has deemed appropriate, relating to any and all matters contemplated 
under this Agreement, (iv) each such Party and its counsel and advisors have reviewed this Agreement, 
(v) each such Party has agreed to enter into this Agreement following such review and the rendering of 
such advice and (vi) any rule of construction to the effect that ambiguities are to be resolved against the 
drafting party shall not apply in the interpretation of this Agreement, or any portions hereof, or any 
amendments hereto. 

 
(f) Facsimile or electronic transmission of any signed original document, and 

retransmission of any signed facsimile transmission, shall be the same as delivery of an original.  At the 
request of either Party, the Parties agree to confirm facsimile or electronically transmitted signatures by 
signing an original document.  This Agreement may be executed simultaneously or in counterparts, each 
of which shall be deemed an original, but all of which together shall constitute one and the same 
Agreement. 

 
(g) In the event any provision of this Agreement, or any instrument to be delivered 

pursuant to this Agreement, is declared invalid or is unenforceable for any reason, such provision shall be 
deleted from such document and shall not invalidate any other provision contained in the document. 

 
(h) If the time for performance of any of the terms, conditions and provisions of this 

Agreement shall fall on a Saturday, Sunday or legal holiday, then the time of such performance shall be 
extended to the next business day thereafter. As used in this Agreement, the expression (i) ”business day” 
means every day other than a nonbusiness day, and (ii) ”nonbusiness day” means a Saturday, Sunday or 
legal holiday in the State of North Dakota.  Whenever a payment is due, an act is to be performed, a 
notice is to be delivered or a period expires under this Agreement on a nonbusiness day, such occurrence 
shall be deferred until the next succeeding business day. 

 
(i) No modifications hereof shall be effective unless made in writing and executed 

by the parties hereto with the same formalities as this Agreement is executed. 
 

(j) Captions and paragraph headings contained in this Agreement are for 
convenience and reference only and in no way define, describe, extend or limit the scope and intent of this 
Agreement, nor the intent of any provisions hereof. 

 
(k) All exhibits attached hereto or mentioned herein which contain additional terms 

shall be deemed incorporated herein by reference. Typewritten or handwritten provisions inserted in this 
form or attached hereto shall control all printed provisions in conflict therewith. 
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(l) Whenever a period of time is herein prescribed for the taking of any action by the 
City or Developer, such Party shall not be liable or responsible for, and there shall be excluded from the 
computation of such period of time, any delays due to strikes, riots, Act of God, shortages of labor or 
materials, war, governmental laws, regulations or restrictions, or any other cause whatsoever beyond the 
control of such party (hereinafter “Force Majeure”).  Except as specifically provided to the contrary under 
the terms of this Agreement, neither Party shall be required to perform any covenant or obligation set 
forth in this Agreement, nor be liable in damages to the other Party, so long as the performance or 
nonperformance of the covenant or obligation is delayed, caused or prevented by an Act of God or Force 
Majeure or by the other Party.  Any time periods provided in this Agreement shall be extended by the 
number of days of delay caused by such Act of God or Force Majeure. 

 
(m) This Agreement shall be governed and construed in accordance with the laws of 

the State of North Dakota, and the venue for all judicial proceedings arising from or out of this 
Agreement shall be Ward County, North Dakota.  

 
(n) Time is of the essence of this Agreement. 

 
(o) The “Effective Date” of this Agreement shall be the date immediately below the 

City’s signature. 
 
 

*** REMAINDER OF PAGE INTENTIONALLY LEFT BLANK *** 
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List of Exhibits: 
 

Exhibit A-1  Legal Description of Site #1 
Exhibit A-2  Legal Description of Site #2 
Exhibit B Disposition and Development Agreement  
Exhibit C Scope of Development* 
Exhibit D Construction Management Agreement 
Exhibit E  Intentionally Omitted  
Exhibit F-1 Schedule of Sources and Uses for Central Avenue Apartments 
Exhibit F-1 Schedule of Sources and Uses for Renaissance Apartments 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
______________________________   
* The Scope of Development attached hereto as Exhibit C is intended to supersede and replace the Scope 
of Development attached to the Development and Disposition Agreement.  To the extent of any conflict, 
the Scope of Development attached hereto as Exhibit C shall govern and control.  
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Exhibit A-1 
 

Legal Description of Site #1 
 
 

Wells Fargo Bank (west of Bank) 205 1st St SW 

MI 24 238 110 0240 

Original Minot Addition 

Lots 13 thru 24 Block 11 
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Exhibit A-2 
 

Legal Description of Site #2 
 
 

Bremer Bank (east across street) 5 Central Ave  

MI 24 238 030 0240 

Original Minot Addition 

All of West ½ of Block 3 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Exhibit C 

 
Scope of Development 

 
Developer will construct a Project with the following characteristics: 

1. mixed use developments containing quality residential units over parking as provided for in 
schematic drawings in an attempt to lawfully maximize density to service such residential use, in 
accordance with Section 2(e) of the Development Agreement; 

2. provide ground level commercial use(s)  and parking to service such commercial use and the 
residential use, in accordance with Section 2(g) of the Development Agreement; 

3. consist of a high-quality durable materials (which may include the following: glass, metal, 
brick, concrete and stone) and appropriately scaled landscape elements; and 

4. provide replacement public parking as required by the Parking Agreements and Federal 
regulations (Federal Register Vol. 77, No. 73, Monday, April 16, 2012) require the City to 
track and report income received from the use of real property improved with CDBG-DR 
funds.  Income received from the use of the Parking structures, and costs incidental to the 
maintenance thereof, must be reported to the City on a quarterly basis. For purposes of such 
Federal reporting requirements, “Income” shall be defined as  annual revenue generated from 
the operation of the parking spaces available for use by the general public within the Parking 
Structures (net of operating expenses, maintenance and replacement reserves) in excess of 
$25,000.00.  Income must be returned to the City on an annual basis for use by the City on 
eligible CDBG activities. (This provision number four (4.) regarding income from the parking 
ramps replaces and supersedes number four (4.) of the Scope of Development of the 
Disposition and Development Agreement.) 
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Exhibit D 
 

Construction Management Agreement 
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Exhibit E 
Intentionally Omitted
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Schedule C-1: Amendment to the 

DEVELOPMENT AGREEMENT 

Between 

Cypress Development, LLC and the City of Minot 

Effective October 7, 2013 

 

WHEREAS, Cypress Development, LLC and the City of Minot (the Parties) entered into 
that certain Development Agreement (the “Agreement”) dated October 7, 2013, and 

WHEREAS, certain conditions have changed and the parties wish to amend the 
Agreement as follows: 

AMENDMENT: 

1. Section 2 (c) is amended as follows: 

(c)  Leases.  To facilitate the development of each of Site #1 and Site #2, and 
construction of the Site #1 Project Improvements and the Site #2 Project Improvements, the 
Parties agree to enter into a Lease applicable to each of Site #1 and Site #2, which Lease shall be 
substantially in the form approved by the parties as of the date hereof (the “Lease”).  Each Lease 
shall be executed by the Parties simultaneously with the execution of this Agreement, and shall 
grant the Developer access to the Site in order to undertake all pre-development testing, 
demolition, development and construction obligations imposed upon the Developer under this 
Agreement and the DDA.  Each Lease shall have an initial term of four (4) years (the “Initial 
Term”) and shall automatically renew on an annual basis (for a term not to exceed five (5) 
additional years) (each 12-month renewal hereinafter being referred to as a “Renewal Term”), 
however the Parties acknowledge that these Leases are intended as an interim Leases that will be 
replaced and superseded by long term Leases with terms of ninety-nine (99) years.  Developer 
will prepare such long-term leases for the City’s review and approval, which approval may not 
be unreasonably withheld, conditioned or delayed.  Developer shall make best efforts to 
complete the construction as quickly as possible.  Rent under each Lease shall be payable as 
follows: (i) during the first year, Developer shall pay One Hundred Dollars ($100.00) in advance, 
at the commencement of the Initial Term; (ii) in each of years three, four and five, Developer 
agrees to pay rent equal to One Hundred Twenty Eight Thousand Seven Hundred Fifty Dollars 
($128,750);  $127,500 and $126,250 respectively; and (iii) During each Renewal Term, 
Developer agrees to pay rent to the City equal to One Hundred and 00/100 Dollars ($200.00) per 
year ($100 for the land lease and $100 for the parking ramp lease).  During the first year, rent 
shall be paid in advance.  In all other years, rent shall be paid annually, in arrears, in a single 
lump sum payment.  Each Lease shall contain language confirming that the Developer owns all 
Commercial and Residential Improvements, and language confirming that the City owns all land 
and Parking Structure improvements.  Each Lease shall contain standard mortgagee protections 
in the event of a default by Developer, and/or a casualty or condemnation impacting the Site or 
Project Improvements.  The Lease shall be prepared by Developer and subject to the City’s 
approval, which shall not be unreasonably withheld, conditioned or delayed.   
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2. Section 2 (d) is amended as follows: 
 

(d) Costs of Construction.   
 

i. Site #1 Costs of Construction.  Except as otherwise provided herein 
and/or in the DDA, as applicable, Developer shall be responsible for all costs and expenses 
associated with the development of Site #1, and the design and construction of: (A) the Site #1 
Commercial Improvements; (B) the Site #1 Residential Improvements; and (C) the Site #1 
Parking Structure, but only to the extent the cost of the Site #1 Parking Structure exceeds Four 
Million Nine Hundred Thirty-Seven Thousand Five Hundred and 00/100 Dollars ($4,937,500.00; 
the “Site 1 City Budget”), or such adjusted Site 1 City Budget should additional grants or loans 
be awarded to Developer after the execution of this Agreement.  To that end, Developer shall 
secure adequate sources of funds necessary to complete the Project Improvements, in the 
amounts generally set forth on Exhibit F-1 attached hereto and made a part hereof (the “Site #1 
Schedule of Sources and Uses”).  Such funding by Developer is to be used for Site 1 Project 
Improvement costs once the full Site 1 City Budget has been spent.  A component of the Site #1 
Schedule of Sources and Uses includes a grant in the amount of Two Million Nine Hundred 
Thirty-Seven Thousand Five Hundred and 00/100 Dollars ($2,937,500.00), comprised of U.S. 
Department of Housing and Urban Development (“HUD”) Community Development Block 
Grant Program – Disaster Recovery (“CDBG-DR”) funds, which the City has approved for 
funding assistance in connection with the construction of the Parking Structure.  An additional 
component of the Schedule of Sources and Uses includes funding in the amount of One Million 
Five Hundred Thousand and 00/100 Dollars ($1,500,000.00) (the “MAGIC Funds”) from the 
City of Minot Magic Fund, as applied for by the Minot Area Development Corporation 
(“MADC”) which shall be used to offset the cost of constructing the Site #1 Parking Structure 
and $750,000.00 in City funds, of which $375,000 is a contribution by the City with the 
remaining $375,000 to be repaid in three installment payments of One Hundred Twenty Eight 
Thousand Seven Hundred Fifty Dollars ($128,750);  $127,500 and $126,250  (during years 3, 4 
and 5 of the Initial Term respectively).  MADC shall have the authority to review construction 
draw requests submitted to the City of Minot for the disbursement of the MAGIC Funds.   

 
ii. Site #2 Costs of Construction.  Except as otherwise provided herein 

and/or in the DDA, as applicable, Developer shall be responsible for all costs and expenses 
associated with the development of Site #2, and the design and construction of: (A) the Site #2 
Commercial Improvements; (B) the Site #2 Residential Improvements; and (C) the Site #2 
Parking Structure, but only to the extent the cost of the Site #2 Parking Structure exceeds Four 
Million Nine Hundred Thirty-Seven Thousand Five Hundred and 00/100 Dollars ($4,937,500.00; 
the “Site 2 City Budget”), or such adjusted Site 1 City Budget should additional grants or loans 
be awarded to Developer after the execution of this Agreement.  To that end, Developer shall 
secure adequate sources of funds necessary to complete the Project Improvements, in the 
amounts generally set forth on Exhibit F-2 attached hereto and made a part hereof (the “Site #2 
Schedule of Sources and Uses”).  Such funding by Developer is to be used for Site 2 Project 
Improvement costs once the full Site 2 City Budget has been spent.  A component of the Site #2 
Schedule of Sources and Uses includes a grant in the amount of Two Million Nine Hundred 
Thirty-Seven Thousand Five Hundred and 00/100 Dollars ($2,937,500.00), comprised of U.S. 
Department of Housing and Urban Development (“HUD”) Community Development Block 
Grant Program – Disaster Recovery (“CDBG-DR”) funds, which the City has approved for 
funding assistance in connection with the construction of the Parking Structure.  An additional 
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component of the Schedule of Sources and Uses includes funding in the amount of One Million 
Five Hundred Thousand and 00/100 Dollars ($1,500,000.00) from the City of Minot MAGIC 
Fund, as applied for by MADC, which shall be used to offset the cost of constructing the Site #2 
Parking Structure, and $750,000.00 in City funds, of which $375,000 is a contribution by the 
City with the remaining $375,000 to be repaid in three installment payments of One Hundred 
Twenty Eight Thousand Seven Hundred Fifty Dollars ($128,750);  $127,500 and $126,250 
(during years 3, 4 and 5 of the Initial Term respectively).  MADC shall have the authority to 
review construction draw requests, which will be submitted to the City of Minot for 
disbursement of the MAGIC Funds.   
 
 
3. Section 2(f) is amended as follows: 

 
(f) Ninety-Nine Year Leases.  Upon approval by the City of Lease documents 

prepared by Developer, City and Developer agree that ninety-nine year (99 year) Leases 
(“Ninety-Nine Year Leases”) will come immediately into effect for Sites #1 and #2. Developer 
shall undertake all requirements necessary under applicable state law in order to accomplish the 
completion of the Site #1 and Site #2 Project Improvements, including, without limitation, 
preparation and submission of all documents, maps, surveys, descriptions of common and 
limited common elements, and related amenities and improvements.   

 
4. Section 2(g) of the Development Agreement is DELETED. 
 
5. Section 3 of the Development Agreement is amended as follows: 
  
 3. Notices.  Any notice, request, instruction or other document to be given hereunder 
to any party by another shall be in writing and delivered personally or sent by certified or 
registered mail, postage prepaid, to the addresses set forth in this Agreement. A party may 
change the address to which notices are to be sent to it by giving written notice of such change of 
address to the other parties in the manner herein provided for giving notice. Any such notice, 
request, instruction or other document shall be conclusively deemed to have been received and 
be effective on the day on which personally delivered or, if sent by certified or registered mail, 
on the day on which mailed. Notices shall be addressed as follows: 

 
To the City: City of Minot 
 P.O. Box 5006 
 515 2nd Ave SW 
 Minot, North Dakota 57802 
 
To Developer: Cypress Development, LLC 
 9 Caprington Drive 
 Henderson, NV 89052 
 
With a Copy to: Wallace A. Glausi 
 Ater Wynne LLP 
 1331 NW Lovejoy #900 
 Portland, Oregon 97209 
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6. Item number 4 in Exhibit C to the Development is hereby replaced with the following: 
 
 “4.  provide replacement public parking as required by the Parking Agreements and 
Federal regulations (Federal Register Vol. 77, No. 73, Monday, April 16, 2012) require the City 
to track and report income received from the use of real property improved with CDBG-DR 
funds.  Income received from the use of the Parking structures, and costs incidental to the 
maintenance thereof, must be reported to the City on a quarterly basis. For purposes of such 
Federal reporting requirements, “Program Income” shall be defined as annual revenue generated 
from “Public Parking Passes,” as defined in the Lease Agreements, (net of fifty percent (50%) of 
the operating expenses, maintenance and replacement reserves) in excess of $25,000.00.  
Program Income must be returned to the City on an annual basis for use by the City on eligible 
CDBG activities. (This provision number four (4.) regarding income from the parking ramps 
replaces and supersedes number four (4.) of the Scope of Development of the Deposition and 
Development Agreement.)” 
 
7. Exhibit D to the Development Agreement is replaced.  WB Construction Management 
Services has been terminated and replaced, and Gallagher Consulting is the new Construction 
Manager, pursuant to Schedule C-2. 
 
 
8. Schedules F1 and F2 to the Development Agreement are replaced with the updated versions 
attached hereto. 
 
9. Exhibit H to the Development Agreement is hereby DELETED. 
 

 

 

 

 

 

 

 

 

 

Cypress - City Agreement Compilation, Page 49 of 157



Exhibit	
  F-­‐1	
  

	
  

	
  

	
  

	
  

	
  

	
  

	
  

	
  

	
  

	
  

	
  

	
  

	
  

	
  

	
  

	
  

	
  

	
  

	
  

	
  

	
  

	
  

	
  

	
  

	
  

	
  

	
  

	
  

Cypress - City Agreement Compilation, Page 50 of 157

dodierno
Text Box
To Schedule C-1 of the 2013 Cypress - City of  Minot Development Agreement




Exhibit	
  F-­‐2	
  

	
  

	
  

	
  

	
  

Cypress - City Agreement Compilation, Page 51 of 157

dodierno
Text Box
To Schedule C-1 of the 2013 Cypress - City of  Minot Development Agreement






Exhibit D to the Cypress Development Management Agreement 

 

Construction Manager Consulting Agreement 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Cypress - City Agreement Compilation, Page 53 of 157



Cypress - City Agreement Compilation, Page 54 of 157



Cypress - City Agreement Compilation, Page 55 of 157



Cypress - City Agreement Compilation, Page 56 of 157



Cypress - City Agreement Compilation, Page 57 of 157



Cypress - City Agreement Compilation, Page 58 of 157



Cypress - City Agreement Compilation, Page 59 of 157



 

 1 

LEASE 
 

THIS LEASE (this “Lease”) is made and entered into by and between the CITY OF 
MINOT, a North Dakota municipal corporation, whose principal address is P.O. Box 5006, 515 
Second Avenue SW, Minot, ND 58702 (the “City”), and CYPRESS DEVELOPMENT, LLC, a 
North Dakota limited liability company, whose principal address is 105 First Street SE, Suite 
301, Minot, ND 58701, its successors and/or assigns (“Developer”).  The City and Developer are 
hereinafter sometimes individually referred to as a “Party” and collectively, as the “Parties.” 

W I T N E S S E T H: 

WHEREAS, the City is the owner of certain real property located in the City of Minot, 
North Dakota (the “Site”); and  

 
WHEREAS, pursuant to that certain Disposition and Development Agreement between 

the City and Developer (the “DDA”), Developer agreed to develop the Site and construct thereon 
a mixed-use residential/commercial development (the “Project”) consisting of two (2) phases 
(collectively, the “Project Improvements”), which Project shall be developed and constructed 
substantially in accordance with the Scope of Development approved by the City, and certain 
Design Documents and Construction Documents approved (or to be approved) by the City in 
accordance with the DDA; and  

 
WHEREAS, the City and Developer desire to enter into this Lease in order to 

memorialize certain agreements pertaining to the development of the Site, and their respective 
rights, duties and obligations relative thereto, all upon the terms and conditions hereinafter set 
forth. 

 
NOW, THEREFORE, for and in consideration of the mutual covenants and promises 

set forth in this Lease and other good and valuable consideration, the receipt and sufficiency of 
which are acknowledged, the Parties hereby agree as follows:  

 
1. Incorporation of Recitals.  The parties hereby ratify and confirm the foregoing 

recitals as being true and correct, and hereby incorporate said recitals into the body of this 
Lease. 

2. Site.  The City hereby leases to Developer and Developer hereby leases from 
the City the following described real property located in the City of Minot, Ward County, 
North Dakota, more particularly described in Exhibit A attached hereto; TOGETHER with all 
licenses, rights, privileges and easements appurtenant thereto. 

3. Term.   

(a) The initial term (the “Initial Term”) of this Lease shall be for a period of 
four (4) consecutive years, commencing upon the date all conditions to commencement set forth 
below have either been satisfied or waived (“Lease Commencement Date”).  Provided Developer 
commences construction of the Project Improvements (as hereinafter defined) during the Initial 
Term, the Initial Term shall automatically renew on an annual basis (for a term not to exceed five 

Cypress - City Agreement Compilation, Page 60 of 157

dodierno
Text Box
Cypress Renaissance 

dodierno
Text Box
2013 Cypress - City of  Minot Development Agreement




 

 2 

(5) additional years) (each 12-month renewal hereinafter being referred to as a “Renewal Term”) 
until completion of construction of the Project Improvements and submission of the completed 
Project to condominium ownership structure.  The Initial Term and any Renewal Term shall 
together, constitute the “Term” of this Lease. 

(b) Upon the City’s ascertaining that the conditions of this Section 3 have 
been satisfied, the City shall deliver to Developer a written confirmation of the Commencement 
Date (“Lease Confirmation”).  The Lease Confirmation shall be binding upon Developer unless 
Developer objects to the notice in writing within five (5) days of Developer’s receipt of said 
Lease Confirmation. 

(c) The Commencement of the Initial Term is conditioned upon the 
satisfaction of the following conditions, and to the reasonable satisfaction of the benefitted Party. 
The Party benefited by a particular condition shall not unreasonably withhold, condition, or 
delay acknowledgment that the condition has been satisfied.   

(i) To the Satisfaction of both the City and Developer: 

(1) Construction Drawings and Technical Specifications for the 
Parking Structure have been approved by all required governmental entities and agencies, 
including The City. 

(2) All land use approvals and permits for the Parking 
Structure required by the City have been secured and no appeal of any required approval or 
permit has been filed, and the time for any such appeal has expired.  If an appeal was filed, it has 
been finally resolved. 

(3) The City has the lawful authority to issue building permits 
that are required to construct the Project Improvements. 

(4) Developer has demonstrated financial feasibility to the 
satisfaction of the City for the construction of the Parking Structure, consistent with the Project 
Budget, by providing to the City: (a) copies of bid proposals to substantiate the cost of 
constructing the Parking Structure, and (b) a commitment letter from an equity provider 
confirming its equity investment. 

(5) The City has executed a construction contract for the 
Parking Structure Improvements, with contractors for the construction of the Parking Structure, 
on terms acceptable to the City. 

(6) All Exhibits to this Lease are completed and agreed to by 
the Parties. 

(ii) To Developer’s Satisfaction: 

(1) The City is not in default under this Lease and that no event 
has occurred that, with notice or passage of time or both notice and passage of time, would 
constitute a default of the City under this Lease. 
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(iii) To the City’s Satisfaction: 

(1) The City has approved the Final Budget for the Parking 
Structure Improvements, which approval shall not be unreasonably withheld, conditioned or 
delayed. 

(2) Developer has completed the Level I environmental 
assessment of the Project, and provided the City with a copy of the report, and the City has 
completed the Level II environmental assessment of the Project, and provided the Developer 
with a copy of said report, and the parties agree there are no Recognized Environmental 
Conditions that require remediation and/or abatement. 

(3) Developer is not in default under the Lease and that no 
event has occurred that, with notice or passage of time or both notice and passage of time, would 
constitute a default of Developer under this Lease.  

(d) Force Majeure.  Upon the occurrence of a significant condition beyond the 
control of the City or the Developer that precludes the satisfaction of any condition set forth in 
this Article, the City or the Developer may, by providing written notice to the other, extend all 
contractual dates by one (1) day for every day of the delay, plus a reasonable mobilization 
period. If Developer delays Project contractual dates for more than two (2) years, the City shall 
have the right to terminate this Lease in its entirety, without penalty or damages.  Upon the 
occurrence of a condition beyond the control of the City that precludes or reasonably prohibits 
the completion of the Project for more than two (2) years, Developer shall have the right to 
terminate this Lease in its entirety, without penalty or damages.  

4. Project Improvements.  Developer shall construct and complete the Project 
described in the Construction Drawings and Technical Specifications, which shall constitute 
the Project Improvements for the Site (the “Project Improvements”).  Developer shall 
commence construction of the Project Improvements as soon as reasonably practicable after 
the Commencement Date.  The Project shall be developed in the following two (2) phases 
(collectively, the “Project Improvements”): (a) 225-space, multi-level parking structure to be 
constructed by contractors hired by the City and managed by Developer (the “Parking 
Structure”); and (b) 13,543 square feet of commercial space and 125 units of residential to be 
constructed by Developer (the “Residential/Commercial Improvements”).   The Project Site 
attached hereto as Exhibit B shall not constitute a representation or warranty by either the 
City or Developer to be the final plan of the development of the Site or Project Improvements.  
After approval of the Project by the City as set forth in the Work Letter, Developer may 
change the square footage of each component or the number of commercial or residential 
units up to a cumulative total of 20% of the approximately square footage and units described 
herein without the consent of the City, provided that such actions lawfully comply with 
existing city zoning ordinances. 

5. Rent.  During the Term, Developer agrees to pay rent (“Rent”) to the City as 
follows: (a) during the first year, Developer agrees to pay rent equal to One Hundred and 
00/100 Dollars ($100.00); (b) in each of years two, three and four, Developer agrees to pay 
rent equal to One Hundred Twenty Five Thousand ($125,000.00) per year, plus interest at the 
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rate of one (1) percent per annum on the then outstanding amount of $375,000.00 (which 
amount shall be reduced by each One Hundred Twenty Five Thousand Dollar payment).  
During each Renewal Term, Developer agrees to pay rent to the City equal to One Hundred 
and 00/100 Dollars ($100.00) per year.  During the first year, rent shall be paid in advance.  In 
all other years, rent shall be paid annually, in arrears, in a single lump sum payment.  
Developer shall pay Rent to the City at the City’s address for notices, or to such other person 
or such other place as directed written notice to Developer from the City. 

6. Premises Taxes.  In addition to Rent and other sums payable by Developer 
under this Lease, Developer shall be responsible for taxes, possessory interest and 
assessments on the Site as set forth below: 

(a) Real Property Taxes.  Developer shall pay and discharge, or cause to be 
paid and discharged, before any fine, penalty, interest, or cost may be added for nonpayment, all 
real estate taxes and assessments imposed upon the portions of the Site leased or owned by 
Developer.  Notwithstanding the foregoing, the City has confirmed the Site is included in the 
“Renaissance Zone.”     

7. Insurance.   

(a) City’s Insurance.  During the Term, the City shall procure and maintain in 
full force and effect with respect to the Site: (i) a policy or policies of property insurance as 
available through the North Dakota Insurance Reserve Fund (including, to the extent required, 
sprinkler leakage, vandalism and malicious mischief coverage, and any other endorsements 
required by the holder of any fee mortgage and earthquake, flood and terrorism insurance to the 
extent the City reasonably deems prudent); and (ii) a policy of commercial liability insurance, in 
the form and content acceptable to the City, insuring the City’s activities with respect to Site and 
the Common Areas for loss, damage or liability for personal injury or death of any person or loss 
or damage to property occurring in, upon or about Site or Common Areas.  If said policies of 
insurance are not available through the North Dakota Insurance Reserve Fund, the Developer or 
condominium association may obtain a policy or policies of insurance from third party providers, 
the premium(s) for which shall be assessed by the association to the Parking Structure and paid  
through revenue generated from the Parking Structure.  

(b) Developer’s Public Liability.  Developer shall, at its own cost and 
expense, keep and maintain in full force during the Term and any other period of occupancy of 
Site by Developer, a policy or policies of commercial liability insurance, written by a reputable 
insurance company authorized to do business in the State of North Dakota in commercially 
reasonable form and content acceptable to the City insuring Developer’s activities with respect to 
Site and the Common Areas for loss, damage or liability for personal injury or death of any 
person or loss or damage to property occurring in, upon or about Site in an amount of not less 
than Two Million Dollars ($2,000,000).  The policy shall insure the hazards of Site and 
Developer’s operations therein, shall include independent contractor and contractual liability 
coverage  and shall: (a) name the City and the City’s managing agent as an additional insured; 
(b) contain a cross liability provision and; (c) contain a provision that the insurance provided 
hereunder shall be primary and non-contributing with any other insurance available to the City. 
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(c) Developer’s Property and Other Insurance.  Developer shall, at its own 
cost and expense, keep and maintain in full force during the Term and any other period of 
occupancy of Site, a policy or policies of standard form property insurance insuring against the 
perils of fire, extended coverage, vandalism, malicious mischief, special extended coverage and 
sprinkler leakage.  This insurance policy shall be upon the Project Improvements all property 
owned by Developer, for which Developer is legally liable or that was installed at Developer’s 
expense, and which is located in Site, including without limitation, furniture, fittings, 
installations, cabling, fixtures (other than the Project Improvements installed by the City), and 
any other personal property, in the amount of not less than one hundred percent (100%) of the 
full replacement costs thereof.  This insurance policy shall also insure direct or indirect loss of 
Developer’s earning attributable to Developer’s inability to use fully or obtain access to Site.  

(d) Form of Insurance/Certificates.  All policies shall be written in a form 
satisfactory to the City and shall be taken out with insurance companies licensed in the state in 
which the State of North Dakota and holding a General Policy Holder’s Rating of “A” and a 
financial rating of “X” or better, as set forth in the most current issues of A.M. Best’s Insurance 
Guide.  Developer shall furnish to the City, prior to Developer’s entry into Site and thereafter 
within ten (10) days prior to the expiration of each such policy, a certificate of insurance (or 
renewal thereof) issued by the insurance carrier of each policy of insurance carried by Developer 
pursuant hereto and, upon request by the City, a copy of each such policy of insurance.  Said 
certificates shall expressly provide that such policies shall not be cancelable or subject to 
reduction of coverage below the minimum amounts required by this Lease or required by any 
lender having an interest in the Site or otherwise be subject to modification except after thirty 
(30) days prior written notice to the parties named as insured herein. 

(e) Developer’s Failure.  If Developer fails to maintain any insurance required 
in the Lease, Developer shall be liable for any loss or cost resulting from said failure, and the 
City shall have the right to obtain such insurance on Developer’s behalf and at Developer’s sole 
expense.  This Section 7(e) shall not be deemed to be a waiver of any of the City’s rights and 
remedies under any other section of this Lease.  If the City obtains any insurance which is the 
responsibility of Developer to obtain under this Article 7, the City shall deliver to Developer a 
written statement setting forth the cost of any such insurance and showing in reasonable detail 
the manner in which it has been computed and Developer shall promptly remit said amount as 
additional Rent to the City. 

(f) Intentionally Omitted. 

(g) Indemnification. 

(i) Developer, as a material part of the consideration to be rendered to 
the City, hereby indemnifies and agrees to defend and hold the City, the City’s officers, 
employees and agents and Lender and Site harmless for, from and against (i) any and all 
liability, penalties, losses, damages, costs and expenses, demands, causes of action, 
claims, judgments or appeals arising from any injury to any person or persons or any 
damage to any property to the extent as a result of Developer’s or Developers’ officers, 
employees, agents, assignees, subdevelopers, concessionaires, licensees, contractors or 
invitees’ use, maintenance, occupation, operation or control of Site during the Term, or 
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resulting from any breach or default in the performance of any obligation to be performed 
by Developer hereunder or for which Developer is responsible under the terms of the 
Lease or pursuant to any governmental or insurance requirement, or to the extent arising 
from any act, neglect, fault or omission of Developer or any of Developer’s officers, 
employees, agents, servants, subdevelopers, concessionaires, licensees, contractors or 
invitees, and (ii) from and against all reasonable legal costs and charges, including 
reasonable attorneys’ and other reasonable professional fees, incurred in and about any of 
such matters and the defense of any action arising out of the same or in discharging Site 
or any part thereof from any and all liens, charges or judgments which may accrue or be 
placed thereon by reason of any act or omission of the Developer, except and to the 
extent as may arise out of the gross negligence or willful misconduct of the City and/or 
its agents, employees or contractors. 

(ii) City, as a material part of the consideration to be rendered to 
Developer, hereby indemnifies and agrees to defend and hold Developer and Site 
harmless from and against (i) any and all liability, penalties, losses, damages, costs and 
expenses, demands, causes of action, claims, judgments or appeals arising from any 
injury to any person or persons or any damage to any property to the extent as a result of 
the City’s or the City’s employees, agents, or contractors, gross negligence or willful 
misconduct, or resulting from any breach or default in the performance of any obligation 
to be performed by the City hereunder or for which the City is responsible under the 
terms of the Lease or pursuant to any governmental or insurance requirement, and (ii) 
from and against all reasonable legal costs and charges, including reasonable attorneys’ 
and other reasonable professional fees, incurred in and about any of such matters and the 
defense of any action arising out of the same or in discharging Developer and/or Premises 
or any part thereof from any and all liens, charges or judgments which may accrue or be 
placed thereon by reason of any act or omission of the City, except and to the extent as 
may arise out of the gross negligence or willful misconduct of Developer and/or its 
officers, agents, employees, assignees, subdevelopers, concessionaires, licensees, 
contractors, or invitees. 

(iii) In no event shall the City, its agents, employees and/or contractors 
be liable for any personal injury or death or property damage caused by other lessees or 
persons in or about Site and/or the Project, as the case may be, or caused by public or 
quasi-public work, or for consequential damages arising out of any loss of the use of Site 
or any equipment or facilities therein by Developer or any person claiming through or 
under Developer. 

8. Liens.  Developer shall promptly file and/or record, as applicable, all notices of 
completion provided for by law, and shall pay and discharge all claims for work or labor 
done, supplies furnished or services rendered at the request of Developer or at the request of 
the City on behalf of Developer, and shall keep the Site and the Site free and clear of all 
mechanics’ and materialmen’s liens in connection therewith.  The City shall have the right, 
and shall be given ten (10) business days written notice by Developer prior to commencement 
of the work, to post or keep posted on the Site, or in the immediate vicinity thereof, any 
notices of non- responsibility for any construction, alteration, or repair of the Site by 
Developer.  If any such lien is filed, Developer shall cause same to be discharged of record 
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within thirty (30) days following written notice thereof, or if Developer disputes the 
correctness or validity of any claim of lien, the City may, in its reasonable discretion, permit 
Developer to post or provide security in a form and amount acceptable to the City to insure 
that title to the Site remains free from the lien claimed.  If said lien is not timely discharged 
the City may, but shall not be required to, take such action or pay such amount as may be 
necessary to remove such lien and Developer shall pay to the City any such amounts 
expended by the City, together with interest thereon. 

9. Hazardous Materials. 

(a) Defined Terms. 

(i) “Hazardous Materials” means, among other things, any of the 
following, in any amount: (a) any petroleum or petroleum derived or derivative product, 
asbestos in any form, urea formaldehyde and polychlorinated biphenyls and medical 
wastes; (b) any radioactive substance; (c) any toxic, infectious, reactive, corrosive, 
ignitable or flammable chemical or chemical compound; and (d) any chemicals, materials 
or substances, whether solid, liquid or gas, defined as or included in the definitions of 
“hazardous substances,” “hazardous wastes,” “hazardous materials,” “extremely 
hazardous wastes,” “restricted hazardous wastes,” “toxic substances,” “toxic pollutants,” 
“solid waste,” or words of similar import in any federal, state or local statute, law, 
ordinance or regulation or court decisions now existing or hereafter existing as the same 
may be interpreted by government offices and agencies. 

(ii) “Hazardous Materials Laws” means any federal, state or local 
statutes, laws, ordinances or regulations or court decisions now existing or hereafter 
existing that control, classify, regulate, list or define Hazardous Materials or require 
remediation of Hazardous Materials contamination. 

(iii) “Recognized Environmental Conditions” means the presence or 
likely presence of hazardous Substance on the Site under conditions that indicate an 
existing Release, a past Release, or a material threat of a Release of a Hazardous 
Substance into structures on the Site or into the ground, ground water, or surface water of 
the Site, whether or not the Release is in compliance with applicable law.  Recognized 
Environmental Conditions do not include de minimis conditions that generally do not 
present a threat to human health or the environment and that generally would not be the 
subject of an enforcement action if brought to the attention of appropriate governmental 
agencies. 

(iv) “Release” means releasing, spilling, leaking, pumping, pouring, 
emitting, emptying, discharging, injecting, escaping, disposing or dumping. 

(v)  “Unforeseen Environmental Condition” means the presence of a 
Hazardous Substance on the Site that is not identified in the Environmental Due 
Diligence Reports and that constitutes a Recognized Environmental Condition that, 
pursuant to Environmental Laws, will require remediation or abatement using means and 
methods that are prescribed by applicable law.   
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(b) Developer Compliance with Hazardous Materials Laws.  Developer will 
not cause any Hazardous Material to be brought upon, kept, generated or used on the Site in a 
manner or for a purpose prohibited by or that could result in liability under any Hazardous 
Materials Law.  Developer, at its sole cost and expense, will comply with (and obtain all permits 
required under) all Hazardous Materials Laws, groundwater wellhead protection laws, storm 
water management laws, fire protection provisions, and prudent industry practice relating to the 
presence, storage, transportation, disposal, release or management of Hazardous Materials in, on, 
under or about the Site that Developer brings upon, keeps, generates or uses on the Site  and in 
no event shall Developer allow any liens or encumbrances pertaining to Developer’s use of 
Hazardous Materials to attach to any portion of the Site.  On or before the expiration or earlier 
termination of this Lease, Developer, at its sole cost and expense, will completely remove from 
the Site (regardless whether any Hazardous Materials Law requires removal), in compliance with 
all Hazardous Materials Laws, all Hazardous Materials Developer causes to be present in, on, 
under or about the Site.  Developer will not take any remedial action in response to the presence 
of any Hazardous Materials in on, under or about the Site, nor enter into (or commence 
negotiations with respect to) any settlement agreement, consent decree or other compromise with 
respect to any claims relating to or in any way connected with Hazardous Materials in, on, under 
or about the Site, without first notifying the City of Developer’s intention to do so and affording 
the City reasonable opportunity to investigate, appear, intervene and otherwise assert and protect 
the City’s interest in the Site. The City shall have the right from time to time to inspect the 
Project to determine if Developer is in compliance with this Section 9. 

(c) Phase I Environmental Assessment.  Within thirty (30) days after the date 
of the execution of this Lease, Developer shall undertake a Phase I Environmental Assessment 
(“Assessment”) of the Site in conformance with the ASTM E 1527-05 process in compliance 
with the United States Environmental Protection Agency All Appropriate Inquiries (40 CFR Part 
312).  Developer shall provide a copy of the Assessment to the City promptly after Developer’s 
receipt thereof.   Upon receipt and after review of the Assessment the City may, at its sole cost 
and expense, undertake further environmental testing of the Site.       

10. Reconstruction.  If the Project is damaged or destroyed during the Term, the 
Developer shall, except as hereinafter provided, diligently repair or rebuild it to substantially 
the condition in which it existed immediately prior to such damage or destruction.  If the 
Developer is obligated or elects to repair or restore as herein provided, the Developer shall be 
obligated to make repair or restoration only to the extent of available insurance proceeds.   

11. Ownership of Property. 

(a) Site.  The City warrants and represents to Developer that it is the owner of 
the fee simple title to the Site, and has full right and authority to enter into this Lease and 
perform the obligations arising hereunder.  The City further represents and warrants that neither 
the City’s interest in this Lease nor the City’s fee title to the Site are, as of the date hereof, 
encumbered by any mortgage. 

(b) The City hereby covenants and agrees that from and after the date hereof, 
and for the entire Term of this Lease, the City shall not transfer, assign, mortgage or otherwise 
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encumber its interest in this Lease or its fee title to the Site or any part thereof or any interest 
therein.  

(c) Improvements.  Developer shall, during the entire Term of this Lease, own 
the Residential/Commercial Improvements constructed or placed upon the Site. The City agrees 
that the Developer or any approved sub-developer while not in default thereof shall have the 
right at any time and from time to time to remove any and all fixtures, furniture, furnishings, 
equipment and other property installed in or upon the Site.   

12. Intentionally Omitted. 

13. Use.  Developer shall use and develop the Site in conformity with the DDA, 
and for no other use without first obtaining the City’s prior written consent, which consent 
may not be unreasonably withheld, conditioned or delayed.  At all times Developer’s use of 
the Site shall comply with all rules, regulations, laws, ordinances, statutes and requirements of 
all governmental authorities and fire insurance rating organizations or similar bodies. 

14. Maintenance.  Developer, at its cost, shall promptly following the completion 
of the Project, record a Declaration of Condominium for the Project (the “Declaration”) which 
shall create a condominium association to maintain in good condition and repair and replace 
all structural and non-structural portions of the Project, and all Improvements thereon, 
including but not limited to the building, and all fixtures, equipment and personal property 
therein.  The Declaration shall obligate the condominium association to keep the Project in a 
clean and developable condition and permit no waste to be committed therein.  Upon vacating 
the Site, Developer shall leave the Site in the condition existing at the commencement of this 
Lease, ordinary wear and tear excepted. 

15. Utilities. 

(a) Utility Easements. The City shall grant to Developer such easements on 
the adjoining property owned by the City as the Developer, any utility company or companies, 
and/or the municipal authorities having jurisdiction thereof, may reasonably require to install, 
provide and maintain all utilities to the Project and grant and/or use its best efforts to obtain such 
modifications of existing utility easements as Developer may reasonably request so as to remove 
any existing easements from their present locations to the perimeter or boundaries of the Site to 
avoid or reduce interference with the construction of the Project Improvements and the continued 
use thereof.  The City shall, promptly upon request, execute in recordable form such instruments 
granting such easements and/or modifications thereof as may be reasonably requested by any of 
the aforesaid parties.  Utility easements between the Parking Structure Improvements and 
Residential/Commercial Improvements shall be contained in the Declaration.   

(b) Utility Charges.  Developer agrees to pay all charges for water, gas, 
electricity and all other utilities services used by the Developer on the Project when due, which 
charges shall be apportioned between the Parking Structure Improvements and 
Residential/Commercial Improvements pursuant to the Declaration. 
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16. City’s Interest in the Site to Developer’s Financing. 

(a) City acknowledges and agrees that it will not be possible for the 
Developer to construct the Project Improvements without obtaining a loan or loans from one or 
more persons or entities in order to finance the construction of said Improvements and the 
development of the Project.  However, it is recognized that these loans or financial arrangements 
must not require the City’s fee simple interest in the real property described in the attached 
Exhibit A to secure or guarantee payment of the loans or financial arrangements undertaken by 
the Developer. 

17. Quiet Enjoyment.  The City covenants and agrees with Developer that upon 
Developer paying the Rent and observing and performing all the terms, covenants and 
conditions on Developer’s part to be observed and performed, Developer may peaceably and 
quietly enjoy the Site. 

18. Option to Purchase.  Developer shall have the right and option to purchase the 
Commercial Improvements and Residential Improvements (but not the Parking Structure) 
(collectively, the “Purchase Option”) for the purchase price of One Hundred Dollars 
($100.00) plus the amount, if any, outstanding on Developer’s Three Hundred Seventy-Five 
Thousand Dollar payment obligation under Section 5 of this Lease (collectively, the 
“Purchase Price”).  Provided all payments to the City under this Lease are current, Developer 
may exercise the Purchase Option upon the expiration of the Initial Term unless otherwise 
agreed by the City and Developer, by written notice to the City, in which event the closing 
shall occur within sixty (60) days thereafter.  At closing, the City shall convey the 
Commercial Improvements and/or Residential Improvements to Developer subject only to 
matters which existed upon the Lease Commencement Date and any encumbrances (including 
approved subleases permitted hereunder) approved by Developer, Developer shall pay all 
closing and recording expenses.  Developer’s rights with respect to the Purchase Option 
hereunder shall be assignable to and exercisable by any Leasehold Mortgagee, without 
requiring any consent or approval by the City.  The Parties agree to execute a Memorandum 
of Purchase Option, which may be recorded at Developer’s option in the Land Records of 
Ward County, North Dakota.    The Lease and Memorandum of Purchase Option shall be 
prepared by Developer and subject to the City’s approval, which shall not be unreasonably 
withheld, conditioned or delayed. 

19. Miscellaneous Provisions. 

(a) Notices.  Any notice, request, instruction or other document to be given 
hereunder to any party by another shall be in writing and delivered personally or sent by certified 
or registered mail, postage prepaid, to the addresses set forth in this Agreement. A party may 
change the address to which notices are to be sent to it by giving written notice of such change of 
address to the other parties in the manner herein provided for giving notice. Any such notice, 
request, instruction or other document shall be conclusively deemed to have been received and 
be effective on the day on which personally delivered or, if sent by certified or registered mail, 
on the day on which mailed. Notices shall be addressed as follows: 
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To the City:   City of Minot 
    P.O. Box 5006 
    515 2nd Ave SW 
    Minot, North Dakota 57802 
 
To Developer:   Minot Development Group, LLC 
    105 First Street SE, Suite 301 
    Minot, North Dakota 58701 
 

(b) Applicable Law.  This Lease shall be governed and construed in 
accordance with the laws of the State of North Dakota, and any and all actions, suits, or 
proceedings between the parties hereto shall only be brought in the county in which the Sites are 
located.  In no event shall either party ever commence an action or seek to remove a pending 
action between the parties hereto in or to any United States Federal District Court, except in the 
case of a bankruptcy proceeding. 

(c) Short Form Lease.  Either Party shall have the right to record this Lease 
or, alternatively, either party shall, at the request of the other execute, acknowledge and deliver 
at any time after the date of this Lease a memorandum or short form of lease prepared by the 
requesting party, which memorandum or short form of lease shall include a notice to all persons 
with respect to the provisions hereof restricting the right of persons dealing with the Developer 
to a mechanic’s lien upon the Site, in compliance with other requirements of applicable law 

(d) Net Lease.  The City shall not have or incur any expense or cost in its 
ownership of the Site during the Term of this Lease, and all such expenses including, without 
limitation, including real estate and possessory interest taxes, insurance, utilities, repairs and 
maintenance shall be solely the responsibility of Developer. 

(e) Binding Effect of Lease.  The covenants, agreements and obligations 
herein contained, except as herein otherwise specifically provided, shall extend to, bind and inure 
to the benefit of the parties hereto and their respective personal representatives, heirs, successors 
and permitted assigns. 

(f) Waiver.  Any waiver of any covenant or condition by the City shall not be 
construed as a waiver of a subsequent breach of the same or any other covenant or condition. 

(g) Definitions.  Wherever herein the singular number is used, the same shall 
include the plural, and the masculine gender shall include the feminine and neuter genders.  The 
section headings used herein are for reference and convenience only, and shall not enter into the 
interpretation of this Lease.  Each and every term and provision of this Lease which requires any 
performance (whether affirmative or negative) by Developer shall be deemed to be both a 
covenant and a condition.  The words “reenter” and “reentry” as used herein are not restricted to 
their technical legal meaning. 

(h) Integration.  No oral statement or prior written matter shall have any force 
or effect.  No waiver of any provision of this instrument shall be effective unless in writing, 
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signed by the waiving party.  Each party agrees that it is not relying on any representations or 
agreements other than those contained in this Lease. 

(i) Invalidity of Certain Provisions.  If any provision of this Lease shall be 
held by a court of competent jurisdiction to be invalid or unenforceable in whole or in part, the 
remainder of this Lease shall not be affected thereby and each and every remaining provisions of 
this Lease shall be enforceable to the fullest extent permitted by law. 

(j) Option to Cancel for Financing Reasons.  The City acknowledges that it 
has been advised that Developer may procure some part or all of the funds to finance on an 
interim and long-term basis, the construction of Improvements from state or local governmental 
sources.  If any such financing institution, agency or entity requires any modification of the 
terms and provisions of this Lease as a condition to such financing (including the issuance of a 
commitment) as Developer may desire, then the City agrees to approve and execute such 
modifications within thirty (30) days after Developer’s request therefor, provided such 
modification is lawful and shall not materially modify the terms and conditions hereof or impose 
any liability on the City.   

(k) Force Majeure.  Whenever a period of time is herein prescribed for the 
taking of any action by the City or Developer, such party shall not be liable or responsible for, 
and there shall be excluded from the computation of such period of time, any delays due to 
strikes, riots, Act of God, shortages of labor or materials, war, governmental laws, regulations or 
restrictions, or any other cause whatsoever beyond the control of such party.  Financial inability 
shall not be a cause outside of such party’s control. 

(l) Amendment of Lease.  Neither this Lease nor any provision hereof may be 
changed, modified, waived, discharged or terminated except by an instrument dated subsequent 
to the date hereof duly executed by the parties hereto. 

(m) Termination.  This Lease shall be terminated upon conversion to 
Condominium of the Project Improvements, and recordation of the Declaration.   

 
[SIGNATURES TO FOLLOW] 
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EXHIBIT A 
 

Legal Description 
 
Wells Fargo Bank (west of Bank) 205 1st St SW 

MI 24 238 110 0240 

Original Minot Addition 

Lots 13 thru 24  Block 11 
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LEASE 
 

THIS LEASE (this “Lease”) is made and entered into by and between the CITY OF 
MINOT, a North Dakota municipal corporation, whose principal address is P.O. Box 5006, 515 
Second Avenue SW, Minot, ND 58702 (the “City”), and CYPRESS DEVELOPMENT, LLC, a 
North Dakota limited liability company, whose principal address is 105 First Street SE, Suite 
301, Minot, ND 58701, its successors and/or assigns (“Developer”).  The City and Developer are 
hereinafter sometimes individually referred to as a “Party” and collectively, as the “Parties.” 

W I T N E S S E T H: 

WHEREAS, the City is the owner of certain real property located in the City of Minot, 
North Dakota (the “Site”); and  

 
WHEREAS, pursuant to that certain Disposition and Development Agreement between 

the City and Developer (the “DDA”), Developer agreed to develop the Site and construct thereon 
a mixed-use residential/commercial development (the “Project”) consisting of two (2) phases 
(collectively, the “Project Improvements”), which Project shall be developed and constructed 
substantially in accordance with the Scope of Development approved by the City, and certain 
Design Documents and Construction Documents approved (or to be approved) by the City in 
accordance with the DDA; and  

 
WHEREAS, the City and Developer desire to enter into this Lease in order to 

memorialize certain agreements pertaining to the development of the Site, and their respective 
rights, duties and obligations relative thereto, all upon the terms and conditions hereinafter set 
forth. 

 
NOW, THEREFORE, for and in consideration of the mutual covenants and promises 

set forth in this Lease and other good and valuable consideration, the receipt and sufficiency of 
which are acknowledged, the Parties hereby agree as follows:  

 
1. Incorporation of Recitals.  The parties hereby ratify and confirm the foregoing 

recitals as being true and correct, and hereby incorporate said recitals into the body of this 
Lease. 

2. Site.  The City hereby leases to Developer and Developer hereby leases from 
the City the following described real property located in the City of Minot, Ward County, 
North Dakota, more particularly described in Exhibit A attached hereto; TOGETHER with all 
licenses, rights, privileges and easements appurtenant thereto. 

3. Term.   

(a) The initial term (the “Initial Term”) of this Lease shall be for a period of 
four (4) consecutive years, commencing upon the date all conditions to commencement set forth 
below have either been satisfied or waived (“Lease Commencement Date”).  Provided Developer 
commences construction of the Project Improvements (as hereinafter defined) during the Initial 
Term, the Initial Term shall automatically renew on an annual basis (for a term not to exceed five 
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(5) additional years) (each 12-month renewal hereinafter being referred to as a “Renewal Term”) 
until completion of construction of the Project Improvements and submission of the completed 
Project to condominium ownership structure.  The Initial Term and any Renewal Term shall 
together, constitute the “Term” of this Lease. 

(b) Upon the City’s ascertaining that the conditions of this Section 3 have 
been satisfied, the City shall deliver to Developer a written confirmation of the Commencement 
Date (“Lease Confirmation”).  The Lease Confirmation shall be binding upon Developer unless 
Developer objects to the notice in writing within five (5) days of Developer’s receipt of said 
Lease Confirmation. 

(c) The Commencement of the Initial Term is conditioned upon the 
satisfaction of the following conditions, and to the reasonable satisfaction of the benefitted Party. 
The Party benefited by a particular condition shall not unreasonably withhold, condition, or 
delay acknowledgment that the condition has been satisfied.   

(i) To the Satisfaction of both the City and Developer: 

(1) Construction Drawings and Technical Specifications for the 
Parking Structure have been approved by all required governmental entities and agencies, 
including The City. 

(2) All land use approvals and permits for the Parking 
Structure required by the City have been secured and no appeal of any required approval or 
permit has been filed, and the time for any such appeal has expired.  If an appeal was filed, it has 
been finally resolved. 

(3) The City has the lawful authority to issue building permits 
that are required to construct the Project Improvements. 

(4) Developer has demonstrated financial feasibility to the 
satisfaction of the City for the construction of the Parking Structure, consistent with the Project 
Budget, by providing to the City: (a) copies of bid proposals to substantiate the cost of 
constructing the Parking Structure, and (b) a commitment letter from an equity provider 
confirming its equity investment. 

(5) The City has executed a construction contract for the 
Parking Structure Improvements, with contractors for the construction of the Parking Structure, 
on terms acceptable to the City. 

(6) All Exhibits to this Lease are completed and agreed to by 
the Parties. 

(ii) To Developer’s Satisfaction: 

(1) The City is not in default under this Lease and that no event 
has occurred that, with notice or passage of time or both notice and passage of time, would 
constitute a default of the City under this Lease. 
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(iii) To the City’s Satisfaction: 

(1) The City has approved the Final Budget for the Parking 
Structure Improvements, which approval shall not be unreasonably withheld, conditioned or 
delayed. 

(2) Developer has completed the Level I environmental 
assessment of the Project, and provided the City with a copy of the report, and the City has 
completed the Level II environmental assessment of the Project, and provided the Developer 
with a copy of said report, and the parties agree there are no Recognized Environmental 
Conditions that require remediation and/or abatement. 

(3) Developer is not in default under the Lease and that no 
event has occurred that, with notice or passage of time or both notice and passage of time, would 
constitute a default of Developer under this Lease.  

(d) Force Majeure.  Upon the occurrence of a significant condition beyond the 
control of the City or the Developer that precludes the satisfaction of any condition set forth in 
this Article, the City or the Developer may, by providing written notice to the other, extend all 
contractual dates by one (1) day for every day of the delay, plus a reasonable mobilization 
period. If Developer delays Project contractual dates for more than two (2) years, the City shall 
have the right to terminate this Lease in its entirety, without penalty or damages.  Upon the 
occurrence of a condition beyond the control of the City that precludes or reasonably prohibits 
the completion of the Project for more than two (2) years, Developer shall have the right to 
terminate this Lease in its entirety, without penalty or damages.  

4. Project Improvements.  Developer shall construct and complete the Project 
described in the Construction Drawings and Technical Specifications, which shall constitute 
the Project Improvements for the Site (the “Project Improvements”).  Developer shall 
commence construction of the Project Improvements as soon as reasonably practicable after 
the Commencement Date.  The Project shall be developed in the following two (2) phases 
(collectively, the “Project Improvements”): (a) 225-space, multi-level parking structure to be 
constructed by contractors hired by the City and managed by Developer (the “Parking 
Structure”); and (b) 13,543 square feet of commercial space and 125 units of residential to be 
constructed by Developer (the “Residential/Commercial Improvements”).   The Project Site 
attached hereto as Exhibit B shall not constitute a representation or warranty by either the 
City or Developer to be the final plan of the development of the Site or Project Improvements.  
After approval of the Project by the City as set forth in the Work Letter, Developer may 
change the square footage of each component or the number of commercial or residential 
units up to a cumulative total of 20% of the approximately square footage and units described 
herein without the consent of the City, provided that such actions lawfully comply with 
existing city zoning ordinances. 

5. Rent.  During the Term, Developer agrees to pay rent (“Rent”) to the City as 
follows: (a) during the first year, Developer agrees to pay rent equal to One Hundred and 
00/100 Dollars ($100.00); (b) in each of years two, three and four, Developer agrees to pay 
rent equal to One Hundred Twenty Five Thousand ($125,000.00) per year, plus interest at the 
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rate of one (1) percent per annum on the then outstanding amount of $375,000.00 (which 
amount shall be reduced by each One Hundred Twenty Five Thousand Dollar payment).  
During each Renewal Term, Developer agrees to pay rent to the City equal to One Hundred 
and 00/100 Dollars ($100.00) per year.  During the first year, rent shall be paid in advance.  In 
all other years, rent shall be paid annually, in arrears, in a single lump sum payment.  
Developer shall pay Rent to the City at the City’s address for notices, or to such other person 
or such other place as directed written notice to Developer from the City. 

6. Premises Taxes.  In addition to Rent and other sums payable by Developer 
under this Lease, Developer shall be responsible for taxes, possessory interest and 
assessments on the Site as set forth below: 

(a) Real Property Taxes.  Developer shall pay and discharge, or cause to be 
paid and discharged, before any fine, penalty, interest, or cost may be added for nonpayment, all 
real estate taxes and assessments imposed upon the portions of the Site leased or owned by 
Developer.  Notwithstanding the foregoing, the City has confirmed the Site is included in the 
“Renaissance Zone.”     

7. Insurance.   

(a) City’s Insurance.  During the Term, the City shall procure and maintain in 
full force and effect with respect to the Site: (i) a policy or policies of property insurance as 
available through the North Dakota Insurance Reserve Fund (including, to the extent required, 
sprinkler leakage, vandalism and malicious mischief coverage, and any other endorsements 
required by the holder of any fee mortgage and earthquake, flood and terrorism insurance to the 
extent the City reasonably deems prudent); and (ii) a policy of commercial liability insurance, in 
the form and content acceptable to the City, insuring the City’s activities with respect to Site and 
the Common Areas for loss, damage or liability for personal injury or death of any person or loss 
or damage to property occurring in, upon or about Site or Common Areas.  If said policies of 
insurance are not available through the North Dakota Insurance Reserve Fund, the Developer or 
condominium association may obtain a policy or policies of insurance from third party providers, 
the premium(s) for which shall be assessed by the association to the Parking Structure and paid  
through revenue generated from the Parking Structure.  

(b) Developer’s Public Liability.  Developer shall, at its own cost and 
expense, keep and maintain in full force during the Term and any other period of occupancy of 
Site by Developer, a policy or policies of commercial liability insurance, written by a reputable 
insurance company authorized to do business in the State of North Dakota in commercially 
reasonable form and content acceptable to the City insuring Developer’s activities with respect to 
Site and the Common Areas for loss, damage or liability for personal injury or death of any 
person or loss or damage to property occurring in, upon or about Site in an amount of not less 
than Two Million Dollars ($2,000,000).  The policy shall insure the hazards of Site and 
Developer’s operations therein, shall include independent contractor and contractual liability 
coverage  and shall: (a) name the City and the City’s managing agent as an additional insured; 
(b) contain a cross liability provision and; (c) contain a provision that the insurance provided 
hereunder shall be primary and non-contributing with any other insurance available to the City. 
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(c) Developer’s Property and Other Insurance.  Developer shall, at its own 
cost and expense, keep and maintain in full force during the Term and any other period of 
occupancy of Site, a policy or policies of standard form property insurance insuring against the 
perils of fire, extended coverage, vandalism, malicious mischief, special extended coverage and 
sprinkler leakage.  This insurance policy shall be upon the Project Improvements all property 
owned by Developer, for which Developer is legally liable or that was installed at Developer’s 
expense, and which is located in Site, including without limitation, furniture, fittings, 
installations, cabling, fixtures (other than the Project Improvements installed by the City), and 
any other personal property, in the amount of not less than one hundred percent (100%) of the 
full replacement costs thereof.  This insurance policy shall also insure direct or indirect loss of 
Developer’s earning attributable to Developer’s inability to use fully or obtain access to Site.  

(d) Form of Insurance/Certificates.  All policies shall be written in a form 
satisfactory to the City and shall be taken out with insurance companies licensed in the state in 
which the State of North Dakota and holding a General Policy Holder’s Rating of “A” and a 
financial rating of “X” or better, as set forth in the most current issues of A.M. Best’s Insurance 
Guide.  Developer shall furnish to the City, prior to Developer’s entry into Site and thereafter 
within ten (10) days prior to the expiration of each such policy, a certificate of insurance (or 
renewal thereof) issued by the insurance carrier of each policy of insurance carried by Developer 
pursuant hereto and, upon request by the City, a copy of each such policy of insurance.  Said 
certificates shall expressly provide that such policies shall not be cancelable or subject to 
reduction of coverage below the minimum amounts required by this Lease or required by any 
lender having an interest in the Site or otherwise be subject to modification except after thirty 
(30) days prior written notice to the parties named as insured herein. 

(e) Developer’s Failure.  If Developer fails to maintain any insurance required 
in the Lease, Developer shall be liable for any loss or cost resulting from said failure, and the 
City shall have the right to obtain such insurance on Developer’s behalf and at Developer’s sole 
expense.  This Section 7(e) shall not be deemed to be a waiver of any of the City’s rights and 
remedies under any other section of this Lease.  If the City obtains any insurance which is the 
responsibility of Developer to obtain under this Article 7, the City shall deliver to Developer a 
written statement setting forth the cost of any such insurance and showing in reasonable detail 
the manner in which it has been computed and Developer shall promptly remit said amount as 
additional Rent to the City. 

(f) Intentionally Omitted. 

(g) Indemnification. 

(i) Developer, as a material part of the consideration to be rendered to 
the City, hereby indemnifies and agrees to defend and hold the City, the City’s officers, 
employees and agents and Lender and Site harmless for, from and against (i) any and all 
liability, penalties, losses, damages, costs and expenses, demands, causes of action, 
claims, judgments or appeals arising from any injury to any person or persons or any 
damage to any property to the extent as a result of Developer’s or Developers’ officers, 
employees, agents, assignees, subdevelopers, concessionaires, licensees, contractors or 
invitees’ use, maintenance, occupation, operation or control of Site during the Term, or 
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resulting from any breach or default in the performance of any obligation to be performed 
by Developer hereunder or for which Developer is responsible under the terms of the 
Lease or pursuant to any governmental or insurance requirement, or to the extent arising 
from any act, neglect, fault or omission of Developer or any of Developer’s officers, 
employees, agents, servants, subdevelopers, concessionaires, licensees, contractors or 
invitees, and (ii) from and against all reasonable legal costs and charges, including 
reasonable attorneys’ and other reasonable professional fees, incurred in and about any of 
such matters and the defense of any action arising out of the same or in discharging Site 
or any part thereof from any and all liens, charges or judgments which may accrue or be 
placed thereon by reason of any act or omission of the Developer, except and to the 
extent as may arise out of the gross negligence or willful misconduct of the City and/or 
its agents, employees or contractors. 

(ii) City, as a material part of the consideration to be rendered to 
Developer, hereby indemnifies and agrees to defend and hold Developer and Site 
harmless from and against (i) any and all liability, penalties, losses, damages, costs and 
expenses, demands, causes of action, claims, judgments or appeals arising from any 
injury to any person or persons or any damage to any property to the extent as a result of 
the City’s or the City’s employees, agents, or contractors, gross negligence or willful 
misconduct, or resulting from any breach or default in the performance of any obligation 
to be performed by the City hereunder or for which the City is responsible under the 
terms of the Lease or pursuant to any governmental or insurance requirement, and (ii) 
from and against all reasonable legal costs and charges, including reasonable attorneys’ 
and other reasonable professional fees, incurred in and about any of such matters and the 
defense of any action arising out of the same or in discharging Developer and/or Premises 
or any part thereof from any and all liens, charges or judgments which may accrue or be 
placed thereon by reason of any act or omission of the City, except and to the extent as 
may arise out of the gross negligence or willful misconduct of Developer and/or its 
officers, agents, employees, assignees, subdevelopers, concessionaires, licensees, 
contractors, or invitees. 

(iii) In no event shall the City, its agents, employees and/or contractors 
be liable for any personal injury or death or property damage caused by other lessees or 
persons in or about Site and/or the Project, as the case may be, or caused by public or 
quasi-public work, or for consequential damages arising out of any loss of the use of Site 
or any equipment or facilities therein by Developer or any person claiming through or 
under Developer. 

8. Liens.  Developer shall promptly file and/or record, as applicable, all notices of 
completion provided for by law, and shall pay and discharge all claims for work or labor 
done, supplies furnished or services rendered at the request of Developer or at the request of 
the City on behalf of Developer, and shall keep the Site and the Site free and clear of all 
mechanics’ and materialmen’s liens in connection therewith.  The City shall have the right, 
and shall be given ten (10) business days written notice by Developer prior to commencement 
of the work, to post or keep posted on the Site, or in the immediate vicinity thereof, any 
notices of non- responsibility for any construction, alteration, or repair of the Site by 
Developer.  If any such lien is filed, Developer shall cause same to be discharged of record 
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within thirty (30) days following written notice thereof, or if Developer disputes the 
correctness or validity of any claim of lien, the City may, in its reasonable discretion, permit 
Developer to post or provide security in a form and amount acceptable to the City to insure 
that title to the Site remains free from the lien claimed.  If said lien is not timely discharged 
the City may, but shall not be required to, take such action or pay such amount as may be 
necessary to remove such lien and Developer shall pay to the City any such amounts 
expended by the City, together with interest thereon. 

9. Hazardous Materials. 

(a) Defined Terms. 

(i) “Hazardous Materials” means, among other things, any of the 
following, in any amount: (a) any petroleum or petroleum derived or derivative product, 
asbestos in any form, urea formaldehyde and polychlorinated biphenyls and medical 
wastes; (b) any radioactive substance; (c) any toxic, infectious, reactive, corrosive, 
ignitable or flammable chemical or chemical compound; and (d) any chemicals, materials 
or substances, whether solid, liquid or gas, defined as or included in the definitions of 
“hazardous substances,” “hazardous wastes,” “hazardous materials,” “extremely 
hazardous wastes,” “restricted hazardous wastes,” “toxic substances,” “toxic pollutants,” 
“solid waste,” or words of similar import in any federal, state or local statute, law, 
ordinance or regulation or court decisions now existing or hereafter existing as the same 
may be interpreted by government offices and agencies. 

(ii) “Hazardous Materials Laws” means any federal, state or local 
statutes, laws, ordinances or regulations or court decisions now existing or hereafter 
existing that control, classify, regulate, list or define Hazardous Materials or require 
remediation of Hazardous Materials contamination. 

(iii) “Recognized Environmental Conditions” means the presence or 
likely presence of hazardous Substance on the Site under conditions that indicate an 
existing Release, a past Release, or a material threat of a Release of a Hazardous 
Substance into structures on the Site or into the ground, ground water, or surface water of 
the Site, whether or not the Release is in compliance with applicable law.  Recognized 
Environmental Conditions do not include de minimis conditions that generally do not 
present a threat to human health or the environment and that generally would not be the 
subject of an enforcement action if brought to the attention of appropriate governmental 
agencies. 

(iv) “Release” means releasing, spilling, leaking, pumping, pouring, 
emitting, emptying, discharging, injecting, escaping, disposing or dumping. 

(v)  “Unforeseen Environmental Condition” means the presence of a 
Hazardous Substance on the Site that is not identified in the Environmental Due 
Diligence Reports and that constitutes a Recognized Environmental Condition that, 
pursuant to Environmental Laws, will require remediation or abatement using means and 
methods that are prescribed by applicable law.   
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(b) Developer Compliance with Hazardous Materials Laws.  Developer will 
not cause any Hazardous Material to be brought upon, kept, generated or used on the Site in a 
manner or for a purpose prohibited by or that could result in liability under any Hazardous 
Materials Law.  Developer, at its sole cost and expense, will comply with (and obtain all permits 
required under) all Hazardous Materials Laws, groundwater wellhead protection laws, storm 
water management laws, fire protection provisions, and prudent industry practice relating to the 
presence, storage, transportation, disposal, release or management of Hazardous Materials in, on, 
under or about the Site that Developer brings upon, keeps, generates or uses on the Site  and in 
no event shall Developer allow any liens or encumbrances pertaining to Developer’s use of 
Hazardous Materials to attach to any portion of the Site.  On or before the expiration or earlier 
termination of this Lease, Developer, at its sole cost and expense, will completely remove from 
the Site (regardless whether any Hazardous Materials Law requires removal), in compliance with 
all Hazardous Materials Laws, all Hazardous Materials Developer causes to be present in, on, 
under or about the Site.  Developer will not take any remedial action in response to the presence 
of any Hazardous Materials in on, under or about the Site, nor enter into (or commence 
negotiations with respect to) any settlement agreement, consent decree or other compromise with 
respect to any claims relating to or in any way connected with Hazardous Materials in, on, under 
or about the Site, without first notifying the City of Developer’s intention to do so and affording 
the City reasonable opportunity to investigate, appear, intervene and otherwise assert and protect 
the City’s interest in the Site. The City shall have the right from time to time to inspect the 
Project to determine if Developer is in compliance with this Section 9. 

(c) Phase I Environmental Assessment.  Within thirty (30) days after the date 
of the execution of this Lease, Developer shall undertake a Phase I Environmental Assessment 
(“Assessment”) of the Site in conformance with the ASTM E 1527-05 process in compliance 
with the United States Environmental Protection Agency All Appropriate Inquiries (40 CFR Part 
312).  Developer shall provide a copy of the Assessment to the City promptly after Developer’s 
receipt thereof.   Upon receipt and after review of the Assessment the City may, at its sole cost 
and expense, undertake further environmental testing of the Site.       

10. Reconstruction.  If the Project is damaged or destroyed during the Term, the 
Developer shall, except as hereinafter provided, diligently repair or rebuild it to substantially 
the condition in which it existed immediately prior to such damage or destruction.  If the 
Developer is obligated or elects to repair or restore as herein provided, the Developer shall be 
obligated to make repair or restoration only to the extent of available insurance proceeds.   

11. Ownership of Property. 

(a) Site.  The City warrants and represents to Developer that it is the owner of 
the fee simple title to the Site, and has full right and authority to enter into this Lease and 
perform the obligations arising hereunder.  The City further represents and warrants that neither 
the City’s interest in this Lease nor the City’s fee title to the Site are, as of the date hereof, 
encumbered by any mortgage. 

(b) The City hereby covenants and agrees that from and after the date hereof, 
and for the entire Term of this Lease, the City shall not transfer, assign, mortgage or otherwise 
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encumber its interest in this Lease or its fee title to the Site or any part thereof or any interest 
therein.  

(c) Improvements.  Developer shall, during the entire Term of this Lease, own 
the Residential/Commercial Improvements constructed or placed upon the Site. The City agrees 
that the Developer or any approved sub-developer while not in default thereof shall have the 
right at any time and from time to time to remove any and all fixtures, furniture, furnishings, 
equipment and other property installed in or upon the Site.   

12. Intentionally Omitted. 

13. Use.  Developer shall use and develop the Site in conformity with the DDA, 
and for no other use without first obtaining the City’s prior written consent, which consent 
may not be unreasonably withheld, conditioned or delayed.  At all times Developer’s use of 
the Site shall comply with all rules, regulations, laws, ordinances, statutes and requirements of 
all governmental authorities and fire insurance rating organizations or similar bodies. 

14. Maintenance.  Developer, at its cost, shall promptly following the completion 
of the Project, record a Declaration of Condominium for the Project (the “Declaration”) which 
shall create a condominium association to maintain in good condition and repair and replace 
all structural and non-structural portions of the Project, and all Improvements thereon, 
including but not limited to the building, and all fixtures, equipment and personal property 
therein.  The Declaration shall obligate the condominium association to keep the Project in a 
clean and developable condition and permit no waste to be committed therein.  Upon vacating 
the Site, Developer shall leave the Site in the condition existing at the commencement of this 
Lease, ordinary wear and tear excepted. 

15. Utilities. 

(a) Utility Easements. The City shall grant to Developer such easements on 
the adjoining property owned by the City as the Developer, any utility company or companies, 
and/or the municipal authorities having jurisdiction thereof, may reasonably require to install, 
provide and maintain all utilities to the Project and grant and/or use its best efforts to obtain such 
modifications of existing utility easements as Developer may reasonably request so as to remove 
any existing easements from their present locations to the perimeter or boundaries of the Site to 
avoid or reduce interference with the construction of the Project Improvements and the continued 
use thereof.  The City shall, promptly upon request, execute in recordable form such instruments 
granting such easements and/or modifications thereof as may be reasonably requested by any of 
the aforesaid parties.  Utility easements between the Parking Structure Improvements and 
Residential/Commercial Improvements shall be contained in the Declaration.   

(b) Utility Charges.  Developer agrees to pay all charges for water, gas, 
electricity and all other utilities services used by the Developer on the Project when due, which 
charges shall be apportioned between the Parking Structure Improvements and 
Residential/Commercial Improvements pursuant to the Declaration. 
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16. City’s Interest in the Site to Developer’s Financing. 

(a) City acknowledges and agrees that it will not be possible for the 
Developer to construct the Project Improvements without obtaining a loan or loans from one or 
more persons or entities in order to finance the construction of said Improvements and the 
development of the Project.  However, it is recognized that these loans or financial arrangements 
must not require the City’s fee simple interest in the real property described in the attached 
Exhibit A to secure or guarantee payment of the loans or financial arrangements undertaken by 
the Developer. 

17. Quiet Enjoyment.  The City covenants and agrees with Developer that upon 
Developer paying the Rent and observing and performing all the terms, covenants and 
conditions on Developer’s part to be observed and performed, Developer may peaceably and 
quietly enjoy the Site. 

18. Option to Purchase.  Developer shall have the right and option to purchase the 
Commercial Improvements and Residential Improvements (but not the Parking Structure) 
(collectively, the “Purchase Option”) for the purchase price of One Hundred Dollars 
($100.00) plus the amount, if any, outstanding on Developer’s Three Hundred Seventy-Five 
Thousand Dollar payment obligation under Section 5 of this Lease (collectively, the 
“Purchase Price”).  Provided all payments to the City under this Lease are current, Developer 
may exercise the Purchase Option upon the expiration of the Initial Term unless otherwise 
agreed by the City and Developer, by written notice to the City, in which event the closing 
shall occur within sixty (60) days thereafter.  At closing, the City shall convey the 
Commercial Improvements and/or Residential Improvements to Developer subject only to 
matters which existed upon the Lease Commencement Date and any encumbrances (including 
approved subleases permitted hereunder) approved by Developer, Developer shall pay all 
closing and recording expenses.  Developer’s rights with respect to the Purchase Option 
hereunder shall be assignable to and exercisable by any Leasehold Mortgagee, without 
requiring any consent or approval by the City.  The Parties agree to execute a Memorandum 
of Purchase Option, which may be recorded at Developer’s option in the Land Records of 
Ward County, North Dakota.    The Lease and Memorandum of Purchase Option shall be 
prepared by Developer and subject to the City’s approval, which shall not be unreasonably 
withheld, conditioned or delayed. 

19. Miscellaneous Provisions. 

(a) Notices.  Any notice, request, instruction or other document to be given 
hereunder to any party by another shall be in writing and delivered personally or sent by certified 
or registered mail, postage prepaid, to the addresses set forth in this Agreement. A party may 
change the address to which notices are to be sent to it by giving written notice of such change of 
address to the other parties in the manner herein provided for giving notice. Any such notice, 
request, instruction or other document shall be conclusively deemed to have been received and 
be effective on the day on which personally delivered or, if sent by certified or registered mail, 
on the day on which mailed. Notices shall be addressed as follows: 
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To the City:   City of Minot 
    P.O. Box 5006 
    515 2nd Ave SW 
    Minot, North Dakota 57802 
 
To Developer:   Minot Development Group, LLC 
    105 First Street SE, Suite 301 
    Minot, North Dakota 58701 
 

(b) Applicable Law.  This Lease shall be governed and construed in 
accordance with the laws of the State of North Dakota, and any and all actions, suits, or 
proceedings between the parties hereto shall only be brought in the county in which the Sites are 
located.  In no event shall either party ever commence an action or seek to remove a pending 
action between the parties hereto in or to any United States Federal District Court, except in the 
case of a bankruptcy proceeding. 

(c) Short Form Lease.  Either Party shall have the right to record this Lease 
or, alternatively, either party shall, at the request of the other execute, acknowledge and deliver 
at any time after the date of this Lease a memorandum or short form of lease prepared by the 
requesting party, which memorandum or short form of lease shall include a notice to all persons 
with respect to the provisions hereof restricting the right of persons dealing with the Developer 
to a mechanic’s lien upon the Site, in compliance with other requirements of applicable law 

(d) Net Lease.  The City shall not have or incur any expense or cost in its 
ownership of the Site during the Term of this Lease, and all such expenses including, without 
limitation, including real estate and possessory interest taxes, insurance, utilities, repairs and 
maintenance shall be solely the responsibility of Developer. 

(e) Binding Effect of Lease.  The covenants, agreements and obligations 
herein contained, except as herein otherwise specifically provided, shall extend to, bind and inure 
to the benefit of the parties hereto and their respective personal representatives, heirs, successors 
and permitted assigns. 

(f) Waiver.  Any waiver of any covenant or condition by the City shall not be 
construed as a waiver of a subsequent breach of the same or any other covenant or condition. 

(g) Definitions.  Wherever herein the singular number is used, the same shall 
include the plural, and the masculine gender shall include the feminine and neuter genders.  The 
section headings used herein are for reference and convenience only, and shall not enter into the 
interpretation of this Lease.  Each and every term and provision of this Lease which requires any 
performance (whether affirmative or negative) by Developer shall be deemed to be both a 
covenant and a condition.  The words “reenter” and “reentry” as used herein are not restricted to 
their technical legal meaning. 

(h) Integration.  No oral statement or prior written matter shall have any force 
or effect.  No waiver of any provision of this instrument shall be effective unless in writing, 
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signed by the waiving party.  Each party agrees that it is not relying on any representations or 
agreements other than those contained in this Lease. 

(i) Invalidity of Certain Provisions.  If any provision of this Lease shall be 
held by a court of competent jurisdiction to be invalid or unenforceable in whole or in part, the 
remainder of this Lease shall not be affected thereby and each and every remaining provisions of 
this Lease shall be enforceable to the fullest extent permitted by law. 

(j) Option to Cancel for Financing Reasons.  The City acknowledges that it 
has been advised that Developer may procure some part or all of the funds to finance on an 
interim and long-term basis, the construction of Improvements from state or local governmental 
sources.  If any such financing institution, agency or entity requires any modification of the 
terms and provisions of this Lease as a condition to such financing (including the issuance of a 
commitment) as Developer may desire, then the City agrees to approve and execute such 
modifications within thirty (30) days after Developer’s request therefor, provided such 
modification is lawful and shall not materially modify the terms and conditions hereof or impose 
any liability on the City.   

(k) Force Majeure.  Whenever a period of time is herein prescribed for the 
taking of any action by the City or Developer, such party shall not be liable or responsible for, 
and there shall be excluded from the computation of such period of time, any delays due to 
strikes, riots, Act of God, shortages of labor or materials, war, governmental laws, regulations or 
restrictions, or any other cause whatsoever beyond the control of such party.  Financial inability 
shall not be a cause outside of such party’s control. 

(l) Amendment of Lease.  Neither this Lease nor any provision hereof may be 
changed, modified, waived, discharged or terminated except by an instrument dated subsequent 
to the date hereof duly executed by the parties hereto. 

(m) Termination.  This Lease shall be terminated upon conversion to 
Condominium of the Project Improvements, and recordation of the Declaration.   

 
[SIGNATURES TO FOLLOW] 
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EXHIBIT A 
 

Legal Description 
 
 

Bremer Bank (east across street) 5 Central Ave  

MI 24 238 030 0240 

Original Minot Addition 

All of West ½ of Block 
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Project Site Plan 

 

 

Cypress - City Agreement Compilation, Page 91 of 157



Exhibit D 

Work Letter 

 
 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Cypress - City Agreement Compilation, Page 92 of 157

dodierno
Text Box
Cypress Development Management Agreement



 
1 

02062013.5_Work Letter 

WORK LETTER 
 

THIS WORK LETTER (“Work Letter”) is made and entered into by and between the CITY OF 
MINOT, a North Dakota municipal corporation, whose principal address is P.O. Box 5006, 515 Second 
Avenue SW, Minot, ND 58702 (the “City”), and CYPRESS DEVELOPMENT, LLC, a North Dakota 
limited liability company, whose principal address is 105 First Street SE, Suite 301, Minot, ND 58701 
(“Developer”).  The City and Developer are hereinafter sometimes individually referred to as a “Party” 
and collectively, as the “Parties.” 

 
R E C I T A L S: 

 
WHEREAS, the City is the owner of certain real property located in the City of Minot, North 

Dakota, more particularly described on Exhibit A-1 (Site #1), and certain real property located in the City 
of Minot, North Dakota, more particularly described on Exhibit A-2 (Site #2) attached hereto and made a 
part hereof; and  

 
WHEREAS, pursuant to that certain Disposition and Development Agreement between the City 

and Developer (the “DDA”), Developer has entered into a lease with the City, which permits Developer 
to develop Site #1 and construct thereon a mixed-use residential / commercial development (the “Site #1 
Project”) consisting of two (2) phases (collectively, the “Site #1 Project Improvements”), which Site #1 
Project shall be developed and constructed substantially in accordance with the Scope of Development 
attached here to and made a part hereof as Exhibit B, and certain Design Documents and Construction 
Documents approved (or to be approved) by the City in accordance with the DDA; and  

 
WHEREAS, Developer also agreed to develop Site #2 pursuant to the DDA and a lease executed 

with the City, to construct a mixed-use residential / commercial development (the “Site #2 Project”) 
consisting of two (2) phases (collectively, the “Site #2 Project Improvements”), which Project shall be 
developed and constructed substantially in accordance with the Scope of Development attached here to 
and made a part hereof as Exhibit B, and certain Design Documents and Construction Documents 
approved (or to be approved) by the City in accordance with the DDA; and  

 
WHEREAS, an integral component to each of the Site #1 Project Improvements and the Site #2 

Project Improvements is the construction of a multi-level parking structure (the “Site #1 Parking 
Structure” and the “Site #2 Parking Structure”), which will form the ground levels and base upon which 
the remaining Site #1 Project Improvements and Site #2 Project Improvements will be constructed; and  

 
WHEREAS, the City and Developer desire to enter into this Work Letter to memorialize certain 

agreements pertaining to the construction of the Site #1 Parking Structure and the Site #2 Parking 
Structure, and their respective rights, duties and obligations relative thereto, all upon the terms and 
conditions hereinafter set forth. 

 
NOW, THEREFORE, for and in consideration of the mutual covenants and promises set forth 

in this Work Letter and other good and valuable consideration, the receipt and sufficiency of which are 
acknowledged, the Parties hereby agree as follows:  

 
1. Recitals.  The foregoing recitals are true and correct and are incorporated into the body of 

this Work Letter as if recited herein in their entirety.  All capitalized terms used but not otherwise defined 
herein shall have the meanings given to such terms in that certain Development Agreement dated as of the 
date hereof between the City and Developer (the “Development Agreement”).   
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2. Purpose.  The purpose of this Work Letter is to set forth: (a) the manner in which the Site 
#1 Parking Structure and the Site #2 Parking Structure will be designed, permitted and constructed; and 
(b) the mechanics and procedures by which the City will pay for the construction thereof.  The parties 
acknowledge and agree the Site #1 Parking Structure and Site #2 Parking Structure are intended to be 
similar to each other (aside from the applicable legal descriptions and addresses of each site), and 
constructed in similar fashion, using identical plans, specifications and materials.  Accordingly, and 
unless otherwise expressly stated herein, this Work Letter shall apply equally to, and govern the 
construction of the Site #1 Parking Structure and the Site #2 Parking Structure (hereinafter, for ease of 
description,  the “Parking Structure Improvements”).  In addition, Site #1 and Site #2 are hereinafter 
sometimes collectively referred to as the “Site.” 

3. Parking Structure Development Plan.  Developer shall cause to be prepared by 
Developer’s architect and submitted to the City for its approval, a comprehensive development plan for 
each of Site #1 and Site #2 (each, a “Development Plan”), which Development Plan will be generally 
based upon the DDA, and which will encompass the elements comprising the Scope of Development 
attached to the DDA.  The Development Plan shall consist of design development drawings which 
accurately reflect the Parking Structure Improvements to be constructed (including, architectural, 
mechanical, electrical and engineering drawings), the location of the same in relation to the boundaries of 
Site #1 and Site #2, the schematic exterior materials and appearance of the Parking Structure 
Improvements (for which a not-to-exceed line item cost allowance will be included in the budget), 
elevation drawings (except for parking layout and lighting), driveways, signs, ingress and egress designs, 
curb cuts, if any, traffic flow, sanitary and storm drainage systems, other utilities and curbing and graded 
area of Site #1 and Site #2 upon which the Parking Structure Improvements are to be constructed.  Once 
all elements of the Development Plan have approved by both Parties, Developer’s architect shall (to the 
extent necessary) convert said elements into final plans and specifications (“Final Plans”) to be submitted 
to the appropriate governing bodies for the issuance of permits.  The Final Plans shall not be modified by 
either Party, except as set forth herein. 

4. Standards of Design and Construction.  All work done in or upon the Site by Developer 
or at Developer’s direction shall be done according to the standards set forth in this Section, except as the 
same may be modified in the Final Plans.  Developer has retained W&B Construction Management 
Services (the “Construction Manager”) for the purposes of monitoring the bid process and overseeing 
construction of the Parking Structure Improvements upon the Site.   

(a) The Final Plans and all design and construction of the Parking Structure 
Improvements shall comply with all applicable statutes, ordinances, regulations, laws, codes and industry 
standards. 

(b) Developer shall, at City’s cost and expense, obtain all required building permits 
and occupancy permits. 

(c) All contractors or subcontractors supervised or contracted by Developer (and/or 
Developer’s construction management team) for the construction of the Parking Structure Improvements 
shall be licensed contractors, possessing good labor relations, capable of performing quality 
workmanship. 

(d) Developer shall permit access to the Site, and the Parking Structure 
Improvements shall be subject to inspection, by City and City’s architects, engineers, contractors and 
other representatives, at all reasonable times during the period in which the Parking Structure 
Improvements are being constructed and installed.  City shall use commercially reasonable efforts not to 
interfere with Developer’s performance of the construction work in connection with any such inspections. 
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(e) Developer shall notify City upon completion of the Parking Structure 
Improvements and shall furnish City with such further documentation as may be reasonably requested by 
City from time to time. 

(f) All changes to the Final Plans must be requested in writing, and approved by 
Developer or the City, as applicable, in advance of the implementation of such changes as part of the 
Parking Structure Improvements, in conformity with the initial approval process set forth in Paragraph 3 
above.  Each Party agrees to use commercially reasonable efforts to advise of its approval and additional 
changes, if any, within ten (10) days of written request; provided, however, the City’s approval of change 
orders to the Final Plans is not required for changes that do not (i) affect the roof, the foundation, the 
exterior walls or the structural components of the Parking Structure Improvements or the utility lines 
serving the Site; (ii) materially affect the configuration of the Project Improvements; and/or (iii) cause the 
estimated cost of the Parking Structure Improvements to increase by more than fifteen percent (15%). 

 
5. Community Development Block Grant – Disaster Recovery (CDBG_DR) Requirements, 

Davis Bacon, Bonding, Section 3, etc., for Parking Structure only. The Developer will insure that all 
contractors comply with the labor laws that may apply to CDBG-DR funded construction work include 
the following: 

(a) The Davis-Bacon Act (40 USC, Chapter 3, Section 276a-276a-5; and 29 CFR 
Parts 1, 3, 5, 6 and 7) is triggered when construction work over $2,000 is financed in whole or in part with 
CDBG-DR funds. It requires that workers receive no less than the prevailing wages being paid for similar 
work in the same area. 

(b) The Copeland Anti-Kickback Act (40 USC, Chapter 3, Section 276c and 18 
USC, Part 1, Chapter 41, Section 874; and 29 CFR Part 3) requires that workers be paid weekly, that 
deductions from workers’ pay be verified by the worker, and that contractors maintain and submit weekly 
payrolls. 

(c) The Contract Work Hours and Safety Standards Act (40 USC, Chapter 5, 
Sections 326-332; and 29 CFR Part 4, 5, 6 and 8; 29 CFR Part 70 to 240) applies to contracts over 
$100,000 and requires that workers receive overtime compensation (time and one-half pay) for hours they 
have worked in excess of 40 hours in one week. Violations under this Act carry a liquidated damages 
penalty ($10 per day per violation). 

(d) Section 3 of the Housing and Urban Development Act of 1968, as amended 
requires the provision of opportunities for training and employment that arise through HUD-financed 
projects to lower-income residents of the project area. Also required is that contracts be awarded to 
businesses that provide economic opportunities for low- and very low-income persons residing in the 
area. 

(e) Compliance with Executive Order 11246 of September 24, 1965, entitled “Equal 
Employment Opportunity,” as amended by Executive Order 11375 of October 13, 1967, and as 
supplemented in Department of Labor regulations (41 CFR chapter 60). (All construction contracts 
awarded in excess of $10,000 by grantees and their contractors or subgrantees)  

(f) Bonding requirements. For construction or facility improvement contracts or 
subcontracts exceeding the simplified acquisition threshold, the awarding agency may accept the bonding 
policy and requirements of the grantee or subgrantee provided the awarding agency has made a 
determination that the awarding agency's interest is adequately protected. If such a determination has not 
been made, the minimum requirements shall be as follows: 
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i. A bid guarantee from each bidder equivalent to five percent of the bid 
price. The “bid guarantee” shall consist of a firm commitment such as a bid bond, certified check, 
or other negotiable instrument accompanying a bid as assurance that the bidder will, upon 
acceptance of his bid, execute such contractual documents as may be required within the time 
specified.  

ii. A performance bond on the part of the contractor for 100 percent of the 
contract price. A “performance bond” is one executed in connection with a contract to secure 
fulfillment of all the contractor's obligations under such contract. 

iii. A payment bond on the part of the contractor for 100 percent of the 
contract price. A “payment bond” is one executed in connection with a contract to assure payment 
as required by law of all persons supplying labor and material in the execution of the work 
provided for in the contract. 

6. Cost of Construction; Payments.   

(a) The City shall be responsible for all costs and expenses associated with the 
Parking Structure Improvements, up to and including Four Million Nine Hundred Thirty-Seven Thousand 
Five Hundred Dollars ($4,937,500.00) per Site, and the design and construction thereof, utilizing (a) a 
grant in the amount of Five Million Three Hundred Seventy-Five Thousand and 00/100 Dollars 
($5,375,000.00), comprised of U.S. Department of Housing and Urban Development (“HUD”) 
Community Development Block Grant Program – Disaster Recovery (“CDBG-DR”) funds, which the 
City has approved for funding assistance in connection with the construction of the Parking Structure 
Improvements, and (b) a grant from the City of Minot MAGIC Fund, as applied for by Minot Area 
Development Corporation Magic Fund (“MADC”) in the amount of Three Million and 00/100 Dollars 
($3,000,000.00) (the “MAGIC Funds”), which shall be used to offset the cost of constructing each 
Parking Structure, and $750,000.00 in City funds, which shall be repaid pursuant to the Leases in three 
installment payments of $125,000.00 each per Site (during years 2, 3 and 4 of the Initial Term), plus 
interest at the rate of one percent (1%) per annum, on the then outstanding amount of $375,000.00 per 
Site (which amount shall be reduced by each One Hundred Twenty Five Thousand Dollar payment).  Any 
costs exceeding the grant amounts per Site are the sole responsibility of the Developer. 

(b) Costs of construction shall be disbursed on a percentage of completion basis, as 
follows:  Not more than once during each calendar month, between the first (1st) day and the tenth (10th) 
day of such calendar month, the Construction Manager shall submit, or cause to be submitted, to City a 
payment request, seeking disbursement to the contractors (as designated in the payment request, or if no 
designation is made, then payment shall be made to Developer) of that percentage of the cost of 
construction (less retainage of ten percent (10%) of each disbursement) which corresponds to the 
percentage of completion which has been achieved as of the date of such payment request.  Each such 
payment request shall be accompanied by all (in the case of the final or single payment) or some of the 
following items (in the case of an interim payment), as indicated: 

i. A certificate from the Architect to City and any other party reasonably 
designated by City specifying the percentage of completion of the Parking Structure 
Improvements in accordance with the Final Plans which has been achieved as of the date of such 
certificate, which shall in no event be less than the sum of (1) the percentage of the total Project 
Cost to be disbursed (exclusive of the holdback amount), plus (2) the percentage of the total 
Project Cost which has theretofore been disbursed in connection with any and all prior payment 
requests submitted to City.  In any payment request seeking final or single payment, such 
certificate shall include a certification by the Architect that the work has been substantially 
completed in accordance with the Final Plans;  
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ii. A copy of the certificate of occupancy (final or temporary) issued by the 
applicable governmental authority with respect to the entire Parking Structure Improvements to 
occupy the same (final or single payment only); 

iii. One (1) copy of complete as-built which may be field-generated plans 
and specifications for the Parking Structure Improvements in AutoCAD format (final or single 
payment only); and 

iv. A duly executed conditional lien release (each interim payment) and a 
contractor’s payment affidavit and waiver of lien (final or single payment) executed by the 
contractor or applicable subcontractor in the form prescribed by applicable law, certifying that all 
lienors who have timely served a notice to owner have been paid in full, or certifying payment of 
the applicable percentage of the total Project Cost (as the case may be) (as to each interim 
payment) and in full (final or single payment) for such labor and/or materials, and fully and 
forever waiving any and all statutory and/or common law liens which might otherwise be asserted 
by them against the Site, or the Parking Structure Improvements in connection therewith. 

v. City shall have no obligation to pay any interim installment or the final 
installment unless (and not until twenty-one (21) days (interim payment) or thirty (30) days (final 
payment) after) City has received a payment request with all required attachments properly 
supplied.  Notwithstanding anything herein to the contrary, City shall be obligated to disburse 
only ninety percent (90%) of the amount requested pursuant to any payment request, other than 
the final payment request, and to hold back and impound the remaining ten percent (10%) of the 
amount of such payment request as retainage, until such time as the following conditions have 
been satisfied: (A) one-half of such holdback amount shall be released and disbursed to 
Developer within thirty (30) days after City’s receipt of (1) a certificate from the Architect that 
the Parking Structure Improvements have been substantially completed in accordance with the 
Final Plans, and (2) the items described in subparagraphs 5(b) (i) – (iv) above, and (B) the 
remaining one-half portion of such holdback amount shall be released within thirty (30) days after 
City’s receipt of Developer’s final payment request, accompanied by all of the items listed in 
subparagraphs 5(b) (i) – (iv) above (to the extent not previously supplied to City). 

 
(c)   Notwithstanding subparagraph 6(b) above, MADC shall have the authority to 

review construction draw requests for payments made from the MAGIC Fund, which will be submitted to 
the City of Minot for disbursement of the MAGIC Funds. 

 
7. Insurance.  The City shall cause its contractors to secure, pay for and maintain during the 
continuance of construction of the Parking Structure Improvements, insurance in the following 
minimum coverage amounts and the following minimum limits of liability. 

 
(a) Worker’s Compensation and Employer’s Liability Insurance with limits of not 

less than $500,000.00, or such higher amounts as may be required from time to time by any Employee 
Benefit Acts or other statutes applicable where the work is to be performed, and in any event sufficient to 
protect Developer’s Contractors from liability under the aforementioned acts. 

 
(b) Comprehensive General Liability Insurance (including Contractors’ Protective 

Liability) in an amount not less than $1,000,000.00 per occurrence, whether involving bodily injury 
liability (or death resulting therefrom) or property damage liability or a combination thereof with a 
minimum aggregate limit of $2,000,000.00.  Such insurance shall provide for explosion and collapse, 
completed operations coverage and broad form blanket contractual liability coverage and shall insure 
against any and all claims for bodily injury, including death resulting therefrom, and damage to the 
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property of others and arising from its operations under the contracts whether such operations are 
performed by anyone directly or indirectly employed by any of them. 

 
(c) “All-risk” builder’s risk insurance upon the Parking Structure Improvements to 

the full insurable value thereof.  This insurance shall include the interests of City and Developer 
individually (and their respective contractors and subcontractors of any tier to the extent of any insurable 
interest therein) in the Parking Structure Improvements and shall insure against the perils of fire and 
extended coverage and shall include “all-risk” builder’s risk insurance for physical loss or damage 
including, without duplication of coverage, theft vandalism and malicious mischief. 

 
(d) The Comprehensive General Liability policy shall be endorsed to include as 

additional insured parties the parties listed on, or required by, Developer’s mortgagee.  The waiver of 
subrogation provisions contained in the Lease shall apply to all insurance policies (except the worker’s 
compensation policy) to be obtained by Developer pursuant to this paragraph.  The insurance policy 
endorsements shall also provide that all additional insured parties shall be given thirty (30) days’ prior 
written notice of any reduction, cancellation or non-renewal of coverage (excluding cancellation for 
nonpayment of premium, when ten (10) days’ prior written notice will be acceptable) and shall provide 
that the insurance coverage afforded to the additional insured parties thereunder shall be primary to any 
insurance carried independently by said additional insured parties.  Additionally, where applicable, each 
policy shall contain a cross-liability and severability of interest clause. 
 

7. Miscellaneous. 
 

(a) No waiver by any party of any provision of this Work Letter shall be deemed to 
be a waiver of any other provisions hereof or of any subsequent breach by any other party of the same, or 
any other provision or the enforcement thereof.  A Party’s consent to or approval of any act by any other 
Party requiring the other Party’s consent or approval shall not be deemed to render unnecessary the 
obtaining of such Party’s or any other Party’s consent to or approval of any subsequent consent or 
approval of any party, whether or not similar to the act so consented to or approved. 

 
(b) This Work Letter or any portion hereof shall not be assigned or transferred by 

either Party without the prior written consent of the other Party, which consent shall not be unreasonably 
withheld, conditioned or delayed; provided, however, Developer shall be permitted to transfer its interest 
in and to this Work Letter to any entity which is wholly-owned by or under common control of the 
Developer, or an affiliate of Developer, their respective successors, heirs and assigns. 

 
(c) Intentionally Omitted. 

 
(d) Intentionally Omitted. 

 
(e) All of the terms and provisions of this Work Letter shall be binding upon and 

inure to the benefit of the Parties hereto, their respective assigns, successors, legal representatives, heirs 
and beneficiaries, as applicable. 

 
(f) This Work Letter may not be changed, except in writing signed by the parties.  

No waiver of any rights or obligations hereunder shall be deemed to have occurred unless in writing 
signed by the party against whom such waiver is asserted and no waiver shall be deemed a waiver of any 
other or subsequent right or obligations. 

 
(g) The Parties hereby acknowledge and agree that (i) each Party hereto is of equal 

bargaining strength, (ii) each such Party has actively participated in the drafting, preparation and 
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negotiation of this Work Letter, (iii) each such Party has consulted with its own independent counsel, and 
such other professional advisors as it has deemed appropriate, relating to any and all matters contemplated 
under this Work Letter, (iv) each such Party and its counsel and advisors have reviewed this Work Letter, 
(v) each such Party has agreed to enter into this Work Letter following such review and the rendering of 
such advice and (vi) any rule of construction to the effect that ambiguities are to be resolved against the 
drafting party shall not apply in the interpretation of this Work Letter, or any portions hereof, or any 
amendments hereto. 

 
(h) Facsimile or electronic transmission of any signed original document, and 

retransmission of any signed facsimile transmission, shall be the same as delivery of an original.  At the 
request of either Party, the Parties agree to confirm facsimile or electronically transmitted signatures by 
signing an original document.  This Work Letter may be executed simultaneously or in counterparts, each 
of which shall be deemed an original, but all of which together shall constitute one and the same 
Agreement. 

 
(i) In the event any provision of this Work Letter, or any instrument to be delivered 

pursuant to this Work Letter, is declared invalid or is unenforceable for any reason, such provision shall 
be deleted from such document and shall not invalidate any other provision contained in the document. 

 
(j) If the time for performance of any of the terms, conditions and provisions of this 

Work Letter shall fall on a Saturday, Sunday or legal holiday, then the time of such performance shall be 
extended to the next business day thereafter. As used in this Work Letter, the expression (i) ”business 
day” means every day other than a nonbusiness day, and (ii) ”nonbusiness day” means a Saturday, 
Sunday or legal holiday in the State of North Dakota.  Whenever a payment is due, an act is to be 
performed, a notice is to be delivered or a period expires under this Work Letter on a nonbusiness day, 
such occurrence shall be deferred until the next succeeding business day. 

 
(k) No modifications hereof shall be effective unless made in writing and executed 

by the parties hereto with the same formalities as this Work Letter is executed. 
 
(l) Captions and paragraph headings contained in this Work Letter are for 

convenience and reference only and in no way define, describe, extend or limit the scope and intent of this 
Work Letter, nor the intent of any provisions hereof. 

 
(m) All exhibits attached hereto or mentioned herein which contain additional terms 

shall be deemed incorporated herein by reference. Typewritten or handwritten provisions inserted in this 
form or attached hereto shall control all printed provisions in conflict therewith. 

 
(n) Whenever a period of time is herein prescribed for the taking of any action by the 

City or Developer, such Party shall not be liable or responsible for, and there shall be excluded from the 
computation of such period of time, any delays due to strikes, riots, Act of God, shortages of labor or 
materials, war, governmental laws, regulations or restrictions, or any other cause whatsoever beyond the 
control of such party (hereinafter “Force Majeure”).  Except as specifically provided to the contrary under 
the terms of this Work Letter, neither Party shall be required to perform any covenant or obligation set 
forth in this Work Letter, nor be liable in damages to the other Party, so long as the performance or 
nonperformance of the covenant or obligation is delayed, caused or prevented by an Act of God or Force 
Majeure or by the other Party.  Any time periods provided in this Work Letter shall be extended by the 
number of days of delay caused by such Act of God or Force Majeure. 
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(o) This Work Letter shall be governed and construed in accordance with the laws of 
the State of North Dakota. Any action to enforce any provision of the same shall be exclusively venued in 
the State District Court for Ward County North Dakota. 

 
(p) Time is of the essence of this Work Letter. 
 
(q) The “Effective Date” of this Work Letter shall be the date immediately below the 

City’s signature. 
 
 

*** REMAINDER OF PAGE INTENTIONALLY LEFT BLANK *** 
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Exhibit A-1 
(Work Letter) 

 
Site #1 Legal Description 

 
 

Wells Fargo Bank (west of Bank) 205 1st St SW 

MI 24 238 110 0240 

Original Minot Addition 

Lots 13 thru 24  Block 11 
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Exhibit A-2 
(Work Letter) 

 
Site #2 Legal Description 

 
Bremer Bank (east across street) 5 Central Ave  

MI 24 238 030 0240 

Original Minot Addition 

All of West ½ of Block 3 
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Schedule D-1: Amendment to the 

WORK LETTER 

Between 

Cypress Development, LLC and the City of Minot 

Effective October 7, 2013 

Whereas, Cypress Development, LLC and the City of Minot (the Parties) entered into that certain 
Work Letter (the “Work Letter”) dated October 7, 2013, and 

Whereas, certain conditions have changed and the parties wish to amend the Work Letter as follows: 

AMENDMENT: 

1. The last line of the introduction to Section 4 is amended as follows: 

Developer has retained Gallagher Consulting (the “Construction Manager”) for the 
purposes of monitoring the bid process and overseeing construction of the Parking Structure 
Improvements upon the Site.   

 
2. Section 6 (a) is amended to be consistent with the updated Development Agreement as follows: 

 
6. Cost of Construction; Payments.   

(a) The City shall be responsible for all costs and expenses associated with the 
Parking Structure Improvements, up to and including the first Four Million  Nine 
Hundred Thirty-Seven Thousand Five Hundred Dollars ($4,937,500.00) per Site 
($9,875,000 for both Projects), and the design and construction thereof, utilizing (a) a 
grant in the amount of Five Million Three Hundred Seventy-Five Thousand and 
00/100 Dollars ($5,375,000.00), comprised of U.S. Department of Housing and Urban 
Development (“HUD”) Community Development Block Grant Program – Disaster 
Recovery (“CDBG-DR”) funds, which the City has approved for funding assistance 
in connection with the construction of the Parking Structure Improvements, and (b) a 
grant from the City of Minot MAGIC Fund, as applied for by Minot Area 
Development Corporation Magic Fund (“MADC”) in the amount of Three Million 
and 00/100 Dollars ($3,000,000.00) (the “MAGIC Funds”), which shall be used to 
offset the cost of constructing each Parking Structure, and $1,500,000.00 in City 
funds, of which $750,000 shall be repaid pursuant to the Leases in three installment 
payments of $128,750, $127,500, and $126,250 each per Site (respectively during 
years 3, 4 and 5 of the Initial Term).  Any costs exceeding the grant amounts per Site 
are the sole responsibility of the Developer, subject to adjustment from future grants 
or loans that may be provided to Developer after the execution of this Agreement. 
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Exhibit E1 

Cypress Renaissance 99-Year Lease 
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Page 1 
 

CYPRESS RENAISSANCE LEASE 
 
THIS CYPRESS RENAISSANCE LEASE (this “Lease”) is made and entered into by and 

between the CITY OF MINOT, a North Dakota municipal corporation, whose principal address is P.O. 
Box 5006, 515 Second Avenue SW, Minot, ND 58702 (the “City”), and Cypress Development, LLC, a 
North Dakota limited liability company, whose principal address is 9 Caprington Road, Henderson, 
Nevada, 89052, its successors and/or assigns (“Developer”).  The City and Developer are hereinafter 
sometimes individually referred to as a “Party” and collectively, as the “Parties.” 

W I T N E S S E T H: 

WHEREAS, the City is the owner of certain real property located in the City of Minot, North 
Dakota (the “Site”); and  

 
WHEREAS, pursuant to that certain Disposition and Development Agreement between the City 

and Developer (the “Developer”), Developer agreed to develop the Site and construct thereon a mixed-
use residential/commercial development (the “Project”) consisting of two (2) phases, the Parking 
Structure Improvements and the Residential & Commercial Improvements (collectively, the “Project 
Improvements”), which Project shall be developed and constructed substantially in accordance with the 
Scope of Development approved by the City, and certain Design Documents and Construction 
Documents approved (or to be approved) by the City in accordance with the DDA;   

 
WHEREAS, the City and Developer entered into a lease effective October 7, 2013 (the “Original 

Cypress Renaissance Lease”); and  
 
WHEREAS, the City and Developer desire to enter into this Lease in order to memorialize 

certain agreements pertaining to the development and long term lease of the Site, and their respective 
rights, duties and obligations relative thereto, all upon the terms and conditions hereinafter set forth. 

 
NOW, THEREFORE, for and in consideration of the mutual covenants and promises set forth 

in this Lease and other good and valuable consideration, the receipt and sufficiency of which are 
acknowledged, the Parties hereby agree as follows:  

 
1. INCORP ORATION OF  RECITALS .  The parties hereby ratify and confirm the 

foregoing recitals as being true and correct, and hereby incorporate said recitals into the body of this 
Lease. 

2. SITE.  The City hereby leases to Developer and Developer hereby leases from the City 
the following described real property and Parking Ramp Improvements located in the City of Minot, 
Ward County, North Dakota, more particularly described in Exhibit A attached hereto; together with all 
licenses, rights, privileges and easements appurtenant thereto. 

3. TERM.  This Lease replaces and supersedes the Original Cypress Renaissance Lease in 
its entirety.  Accordingly, upon full execution of this Lease, the Original Cypress Renaissance Lease will 
automatically terminate and neither party shall have any further obligations thereunder except those 
obligations that expressly survive expiration or termination thereof.  The term of this Lease (“Term”) 
commences upon full execution hereof, (the “Commencement Date”) and continues for ninety-nine (99) 
years after the Commencement Date.   

(a) Force Majeure.  Upon the occurrence of a significant condition beyond the control of the 
City or the Developer that precludes the satisfaction of any condition set forth in this Article, the City or 
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the Developer may, by providing written notice to the other, extend all contractual dates by one (1) day 
for every day of the delay, plus a reasonable mobilization period. If Developer delays Project contractual 
dates for more than two (2) years, the City shall have the right to terminate this Lease in its entirety, 
without penalty or damages.  Upon the occurrence of a condition beyond the control of the City that 
precludes or reasonably prohibits the completion of the Project for more than two (2) years, Developer 
shall have the right to terminate this Lease in its entirety, without penalty or damages.  

(b) Quiet Enjoyment; Public Parking Spaces.  At all times during the Term, Developer shall 
have the right to peacefully and quietly have, hold and enjoy the Premises and the Improvements, subject 
to the terms of this Lease.  Notwithstanding the foregoing, Developer agrees to provide up to 129 monthly 
parking passes (Public Parking Passes) to local residents and commercial businesses as follows: i) 114 
passes valid for access to the Parking Structure Monday-Friday from 7 am to 6 pm and, ii) 15 spaces valid 
for parking 24 hours per day, 7 days per week.  The Public Parking Passes shall be available at a cost 
determined by the Developer in Developer’s sole discretion.    The Developer shall also have the right to 
sell other parking passes to residential tenants and the public in its sole discretion.  Developer agrees to 
offer such parking passes at reasonable rates, as required by applicable law. 

 
4. P ROJECT IMP ROVEMENTS .   

(a) Construction and Completion. Developer shall construct and complete the Project 
described in the Construction Drawings and Technical Specifications, which shall constitute the Project 
Improvements for the Site (the “Project Improvements”).  Developer has commenced construction of the 
Project Improvements.  The Project shall be developed in the following two (2) phases (collectively, the 
“Project Improvements”): (a) 225-space, multi-level parking structure to be constructed by contractors 
hired by the City and managed by Developer (the “Parking Structure Improvements”); and (b) 13,543 
square feet of commercial space and approximately 175 units of residential to be constructed by 
Developer (the “Residential & Commercial Improvements”).   The Parking Structure Improvements are to 
be substantially completed on or before the later of i) the 3rd anniversary of the Original Lease, or ii) ten 
(10) months after the revised construction substantial completion date provided to the City by the general 
contractor under contract to complete the Parking Structure Improvement (“Parking Structure Completion 
Date”).  The Residential and Commercial Improvements are to be substantially completed as soon as 
practicable, but no later than the 9th anniversary of the Original Lease (October 6, 2022), the “Residential 
and Commercial Improvement Completion Date”.  These substantial completion dates are subject to 
extension to the extent permitted by the applicable construction contract, due to unforeseen conditions, 
force majeure, commercial impracticability or other delays requested of and approved by the City, or 
upon mutual agreement of the parties, should it be determined that it is in the best interest to delay the 
improvements or to significantly modify the scope of the improvements currently planned.  The Project 
Site attached hereto as Exhibit B shall not constitute a representation or warranty by either the City or 
Developer to be the final plan of the development of the Site or Project Improvements.  After approval of 
the Project by the City as set forth in the Work Letter, Developer may change the square footage of 
individual components or the number of commercial or residential units up to a cumulative total of 20% 
of the approximately square footage and units described herein without the consent of the City, provided 
that such actions lawfully comply with existing city zoning ordinances.  

(b) Ownership of Residential & Commercial Improvements.  City acknowledges and agrees 
that the Residential and Commercial Improvements, and all additions, alterations and improvements 
thereto or replacements thereof and all appurtenant thereto, fixtures, machinery and equipment installed 
on the Premises, shall be owned solely and exclusively by Developer.  Developer acknowledges and 
agrees that the land and the Parking Structure improvements, and all additions, alterations and 
improvements thereto or replacements thereof and all appurtenant thereto, fixtures, machinery and 
equipment installed on the Premises, shall be owned solely and exclusively by the City.  During the Term 
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and for the tax years during which the Term begins and ends, Developer alone shall be entitled to any and 
all tax attributes of ownership of the Project Improvements, including, without limitation, the right to 
claim depreciation or cost recovery deductions, and the like, and the right to amortize all capital costs and 
to claim any and all other federal or state tax benefits attributable to the Residential and Commercial 
Improvements.   

5. RENT.  During the Term, Developer agrees to pay rent (“Rent”) to the City as follows: 
(a) each year on January 1, Developer pays the City One Hundred Dollars ($100) as a lease payment to 
the City for the land (“Land Lease”); (b) upon completion of all Project Improvements and after 
commencement of the Ninety-Nine Year Term, $100 per year for a lease on the Parking Structure 
Improvements, payable on January 1 of each year (“Parking Structure Lease”); and (c) in addition on 
October 15, 2016, Developer shall pay the City One Hundred Twenty Eight Thousand Seven Hundred 
Fifty Dollars ($128,750); on October 15, 2017, the Developer shall pay the City One Hundred Twenty 
Thousand Seven Five Hundred Dollars ($127,500) and on October 15, 2018, Developer shall pay the City 
One Hundred Twenty Six Thousand Two Hundred Fifty Dollars ($126,250.)  Developer shall pay Rent to 
the City at the City’s address for notices, or to such other person or such other place as directed written 
notice to Developer from the City.  In the event that the payments under (b) herein have not all been paid 
and this Lease is superseded by the Lease described in Exhibit C, then Developer shall remain liable for 
the remaining balance until such balance is paid to the City. 

(a) Program Income.  In addition to the Rent due to the City, Income received 
from the use of the Parking structures, and costs incidental to the maintenance thereof, must be 
reported to the City on a quarterly basis. For purposes of such Federal reporting requirements, 
“Program Income” shall be defined as annual revenue generated from Public Parking Passes (net of 
fifty percent (50%) of the operating expenses, maintenance and replacement reserves) in excess of 
$25,000.00.  Program Income must be returned to the City on an annual basis for use by the City on 
eligible CDBG activities.  

 
6. P REMISES TAXES .  In addition to Rent and other sums payable by Developer under 

this Lease, Developer shall be responsible for taxes, possessory interest and assessments on the Site as set 
forth below: 

(a) Real Property Taxes.  Developer shall pay and discharge, or cause to be paid and 
discharged, before any fine, penalty, interest, or cost may be added for nonpayment, all real estate taxes 
and assessments imposed upon the portions of the Site leased or owned by Developer.  Notwithstanding 
the foregoing, the City has confirmed the Site is included in the “Renaissance Zone”. It is further 
understood that the City may levy property taxes on the portion of the Site owned by the City (the land 
and the Parking Ramp), according to applicable law, subject to any exemptions such as a Renaissance 
Zone designation.      

7. INSURANCE.   

(a) City’s Insurance.  During the Term, the City shall procure and maintain in full force and 
effect with respect to the Site: (i) a policy or policies of property insurance as available through the North 
Dakota Insurance Reserve Fund (including, to the extent required, sprinkler leakage, vandalism and 
malicious mischief coverage, and any other endorsements required by the holder of any fee mortgage and 
earthquake, flood and terrorism insurance to the extent the City reasonably deems prudent); and (ii) a 
policy of commercial liability insurance, in the form and content acceptable to the City, insuring the 
City’s activities with respect to Site and the Common Areas for loss, damage or liability for personal 
injury or death of any person or loss or damage to property occurring in, upon or about Site or Common 

Cypress - City Agreement Compilation, Page 110 of 157



Cypress Renaissance Lease Page 4 
 

Areas.  If said policies of insurance are not available through the North Dakota Insurance Reserve Fund, 
the Developer may obtain a policy or policies of insurance from third party providers.  

(b) Developer’s Public Liability.  Developer shall, at its own cost and expense, keep and 
maintain in full force during the Term and any other period of occupancy of Site by Developer, a policy 
or policies of commercial liability insurance, written by a reputable insurance company authorized to do 
business in the State of North Dakota in commercially reasonable form and content acceptable to the City 
insuring Developer’s activities with respect to Site and the Common Areas for loss, damage or liability 
for personal injury or death of any person or loss or damage to property occurring in, upon or about Site 
in an amount of not less than Two Million Dollars ($2,000,000).  The policy shall insure the hazards of 
Site and Developer’s operations therein, shall include independent contractor and contractual liability 
coverage and shall: (a) name the City and the City’s managing agent as an additional insured; (b) contain 
a cross liability provision and; (c) contain a provision that the insurance provided hereunder shall be 
primary and non-contributing with any other insurance available to the City. 

(c) Developer’s Property and Other Insurance.  Developer shall, at its own cost and expense, 
keep and maintain in full force during the Term and any other period of occupancy of Site, a policy or 
policies of standard form property insurance insuring against the perils of fire, extended coverage, 
vandalism, malicious mischief, special extended coverage and sprinkler leakage.  This insurance policy 
shall be upon the Project Improvements all property owned by Developer, for which Developer is legally 
liable or that was installed at Developer’s expense, and which is located in Site, including without 
limitation, furniture, fittings, installations, cabling, fixtures (other than the Project Improvements installed 
by the City), and any other personal property, in the amount of not less than one hundred percent (100%) 
of the full replacement costs thereof.  This insurance policy shall also insure direct or indirect loss of 
Developer’s earning attributable to Developer’s inability to use fully or obtain access to Site.  

(d) Form of Insurance/Certificates.  All policies shall be written in a form satisfactory to the 
City and shall be taken out with insurance companies licensed in the state in which the State of North 
Dakota and holding a General Policy Holder’s Rating of “A” and a financial rating of “A” or better, as set 
forth in the most current issues of A.M. Best’s Insurance Guide.  Developer shall furnish to the City, prior 
to Developer’s entry into Site and thereafter within ten (10) days prior to the expiration of each such 
policy, a certificate of insurance (or renewal thereof) issued by the insurance carrier of each policy of 
insurance carried by Developer pursuant hereto and, upon request by the City, a copy of each such policy 
of insurance.  Said certificates shall expressly provide that such policies shall not be cancelable or subject 
to reduction of coverage below the minimum amounts required by this Lease or required by any lender 
having an interest in the Site or otherwise be subject to modification except after thirty (30) days prior 
written notice to the parties named as insured herein. 

(e) Developer’s Failure.  If Developer fails to maintain any insurance required in the Lease, 
Developer shall be liable for any loss or cost resulting from said failure, and the City shall have the right 
to obtain such insurance on Developer’s behalf and at Developer’s sole expense.  This Section 7(e) shall 
not be deemed to be a waiver of any of the City’s rights and remedies under any other section of this 
Lease.  If the City obtains any insurance which is the responsibility of Developer to obtain under this 
Article 7, the City shall deliver to Developer a written statement setting forth the cost of any such 
insurance and showing in reasonable detail the manner in which it has been computed and Developer 
shall promptly remit said amount as additional Rent to the City. 

(f) Intentionally Omitted. 

(g) Indemnification.  To the extent allowed under North Dakota law and subject to available 
insurance, Developer, as a material part of the consideration to be rendered to the City, hereby 
indemnifies and agrees to defend and hold the City, the City’s officers, employees and agents and Lender 
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and Site harmless for, from and against (i) any and all liability, penalties, losses, damages, costs and 
expenses, demands, causes of action, claims, judgments or appeals arising from any injury to any person 
or persons or any damage to any property to the extent caused by the negligence of Developer’s or 
Developers’ officers, employees, agents, assignees, sub-developers, concessionaires, licensees, 
contractors or invitees’ use, maintenance, occupation, operation or control of Site during the Term, or 
resulting from any breach or default in the performance of any obligation to be performed by Developer 
hereunder or for which Developer is responsible under the terms of the Lease or pursuant to any 
governmental or insurance requirement, or to the extent arising from any act, neglect, fault or omission of 
Developer or any of Developer’s officers, employees, agents, servants, sub-developers, concessionaires, 
licensees, contractors or invitees, and (ii) from and against all reasonable legal costs and charges, 
including reasonable attorneys’ and other reasonable professional fees, incurred in and about any of such 
matters and the defense of any action arising out of the same or in discharging Site or any part thereof 
from any and all liens, charges or judgments which may accrue or be placed thereon by reason of any act 
or omission of the Developer, except and to the extent as may arise out of the negligence or willful 
misconduct of the City and/or its agents, employees or contractors. 

(i) To the extent allowed under North Dakota law and subject to available insurance, 
City, as a material part of the consideration to be rendered to Developer, hereby indemnifies and 
agrees to defend and hold Developer and Site harmless from and against (i) any and all liability, 
penalties, losses, damages, costs and expenses, demands, causes of action, claims, judgments or 
appeals arising from any injury to any person or persons or any damage to any property to the 
extent caused by the negligence of the City’s or the City’s employees, agents, or contractors, 
gross negligence or willful misconduct, or resulting from any breach or default in the 
performance of any obligation to be performed by the City hereunder or for which the City is 
responsible under the terms of the Lease or pursuant to any governmental or insurance 
requirement, and (ii) from and against all reasonable legal costs and charges, including reasonable 
attorneys’ and other reasonable professional fees, incurred in and about any of such matters and 
the defense of any action arising out of the same or in discharging Developer and/or Premises or 
any part thereof from any and all liens, charges or judgments which may accrue or be placed 
thereon by reason of any act or omission of the City, except and to the extent as may arise out of 
the negligence or willful misconduct of Developer and/or its officers, agents, employees, 
assignees, sub-developers, concessionaires, licensees, contractors, or invitees. 

(ii) In no event shall the City, its agents, employees and/or contractors be liable for 
any personal injury or death or property damage caused by other lessees or persons in or about 
Site and/or the Project, as the case may be, or caused by public or quasi-public work, or for 
consequential damages arising out of any loss of the use of Site or any equipment or facilities 
therein by Developer or any person claiming through or under Developer. 

8. LIENS .  Developer shall promptly file and/or record, as applicable, all notices of 
completion provided for by law, and shall pay and discharge all claims for work or labor done, supplies 
furnished or services rendered at the request of Developer or at the request of the City on behalf of 
Developer, and shall keep the Site and the Site free and clear of all mechanics’ and materialmen’s liens in 
connection therewith.  The City shall have the right, and shall be given ten (10) business days written 
notice by Developer prior to commencement of the work, to post or keep posted on the Site, or in the 
immediate vicinity thereof, any notices of non- responsibility for any construction, alteration, or repair of 
the Site by Developer.  If any such lien is filed, Developer shall cause same to be discharged of record 
within thirty (30) days following written notice thereof, or if Developer disputes the correctness or 
validity of any claim of lien, the City may, in its reasonable discretion, permit Developer to post or 
provide security in a form and amount acceptable to the City to insure that title to the Site remains free 
from the lien claimed.  If said lien is not timely discharged the City may, but shall not be required to, take 
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such action or pay such amount as may be necessary to remove such lien and Developer shall pay to the 
City any such amounts expended by the City, together with interest thereon. 

9. HAZARDOUS MATERIALS. 

(a) Defined Terms. 

(i) “Hazardous Materials” means, among other things, any of the following, in any 
amount: (a) any petroleum or petroleum derived or derivative product, asbestos in any form, urea 
formaldehyde and polychlorinated biphenyls and medical wastes; (b) any radioactive substance; 
(c) any toxic, infectious, reactive, corrosive, ignitable or flammable chemical or chemical 
compound; and (d) any chemicals, materials or substances, whether solid, liquid or gas, defined 
as or included in the definitions of “hazardous substances,” “hazardous wastes,” “hazardous 
materials,” “extremely hazardous wastes,” “restricted hazardous wastes,” “toxic substances,” 
“toxic pollutants,” “solid waste,” or words of similar import in any federal, state or local statute, 
law, ordinance or regulation or court decisions now existing or hereafter existing as the same may 
be interpreted by government offices and agencies. 

(ii) “Hazardous Materials Laws” means any federal, state or local statutes, laws, 
ordinances or regulations or court decisions now existing or hereafter existing that control, 
classify, regulate, list or define Hazardous Materials or require remediation of Hazardous 
Materials contamination. 

(iii) “Recognized Environmental Conditions” means the presence or likely presence 
of hazardous Substance on the Site under conditions that indicate an existing Release, a past 
Release, or a material threat of a Release of a Hazardous Substance into structures on the Site or 
into the ground, ground water, or surface water of the Site, whether or not the Release is in 
compliance with applicable law.  Recognized Environmental Conditions do not include de 
minimis conditions that generally do not present a threat to human health or the environment and 
that generally would not be the subject of an enforcement action if brought to the attention of 
appropriate governmental agencies. 

(iv) “Release” means releasing, spilling, leaking, pumping, pouring, emitting, 
emptying, discharging, injecting, escaping, disposing or dumping. 

(v)  “Unforeseen Environmental Condition” means the presence of a Hazardous 
Substance on the Site that is not identified in the Environmental Due Diligence Reports and that 
constitutes a Recognized Environmental Condition that, pursuant to Environmental Laws, will 
require remediation or abatement using means and methods that are prescribed by applicable law.   

(b) Developer Compliance with Hazardous Materials Laws.  Developer will not cause any 
Hazardous Material to be brought upon, kept, generated or used on the Site in a manner or for a purpose 
prohibited by or that could result in liability under any Hazardous Materials Law.  Developer, at its sole 
cost and expense, will comply with (and obtain all permits required under) all Hazardous Materials Laws, 
groundwater wellhead protection laws, storm water management laws, fire protection provisions, and 
prudent industry practice relating to the presence, storage, transportation, disposal, release or management 
of Hazardous Materials in, on, under or about the Site that Developer brings upon, keeps, generates or 
uses on the Site and in no event shall Developer allow any liens or encumbrances pertaining to 
Developer’s use of Hazardous Materials to attach to any portion of the Site.  On or before the expiration 
or earlier termination of this Lease, Developer, at its sole cost and expense, will completely remove from 
the Site (regardless whether any Hazardous Materials Law requires removal), in compliance with all 
Hazardous Materials Laws, all Hazardous Materials Developer causes to be present in, on, under or about 
the Site.  Developer will not take any remedial action in response to the presence of any Hazardous 
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Materials in on, under or about the Site, nor enter into (or commence negotiations with respect to) any 
settlement agreement, consent decree or other compromise with respect to any claims relating to or in any 
way connected with Hazardous Materials in, on, under or about the Site, without first notifying the City 
of Developer’s intention to do so and affording the City reasonable opportunity to investigate, appear, 
intervene and otherwise assert and protect the City’s interest in the Site. The City shall have the right 
from time to time to inspect the Project to determine if Developer is in compliance with this Section 9. 

(c) Phase I Environmental Assessment.  Developer has undertaken a Phase I Environmental 
Assessment (“Assessment”) of the Site in conformance with the ASTM E 1527-05 process in compliance 
with the United States Environmental Protection Agency All Appropriate Inquiries (40 CFR Part 312).  
Developer has provided a copy of the Assessment to the City.   The City may, at its sole cost and expense, 
undertake further environmental testing of the Site.       

10. RECONSTRUCTION .  If the Project is damaged or destroyed during the Term, the 
Developer shall, except as hereinafter provided, diligently repair or rebuild it to substantially the 
condition in which it existed immediately prior to such damage or destruction.  If the Developer is 
obligated or elects to repair or restore as herein provided, the Developer shall be obligated to make repair 
or restoration only to the extent of available insurance proceeds.   

11. OWNERSHIP  OF  P ROP ERTY . 

(a) Site.  The City warrants and represents to Developer that it is the owner of the fee simple 
title to the Site, and has full right and authority to enter into this Lease and perform the obligations arising 
hereunder.  The City further represents and warrants that neither the City’s interest in this Lease nor the 
City’s fee title to the Site are, as of the date hereof, encumbered by any mortgage. 

(b) The City hereby covenants and agrees that from and after the date hereof, and for the 
entire Term of this Lease, the City shall not transfer, assign, mortgage or otherwise encumber its interest 
in this Lease or its fee title to the Site or any part thereof or any interest therein.  

(c) Improvements.  Developer shall own all Commercial and Residential Improvements 
constructed or placed upon the Site. The City agrees that the Developer shall have the right at any time 
and from time to time to remove any and all fixtures, furniture, furnishings, equipment and other property 
installed in or upon the Site.  Developer acknowledges and agrees that the land and the Parking Structure 
improvements, and all additions, alterations and improvements thereto or replacements thereof and all 
appurtenant thereto, fixtures, machinery and equipment installed on the Premises, shall be owned solely 
and exclusively by the City. 

12. TERMINATION F OR CAUSE.  City has the right to terminate this Lease if the 
Developer is found to be in Material Breach of contract under Section 12 of this Agreement, if Developer  
is unable to cure such Material Breach within 120 days of written notice by the City to Developer.  For 
purposes of this Section 12, Material Breach includes: 

(a) Failure to pay amounts due under this Lease, including Rent or Program Income; 

(b) Failure to maintain required Insurance;  

(c) After the one hundred and eightieth (180th) day following the Commencement Date, 
Developer’s failure to remove from title to the Premises, pay, or post acceptable security on account of, 
any lien filed by a mechanic, workman, or materialmen in accordance with Section 8 of this Lease, within 
a reasonable period of time; or 
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(d) Other Material Breach as that term is defined in Section 21 below. 
 
13. COMP LETION DATE DEF AULT .  Developer fully intends to complete the 

Improvements in a timely manner; however, events beyond the control of Developer may make it difficult 
or impossible to do so.   

(a) Failure to meet Residential and Commercial Improvement Completion Date: In addition 
to section 12 above, if Developer does not meet the Residential and Commercial Improvement 
Completion Date described in Section 4(a), Developer will be considered in default unless the parties 
have either i) agreed to extend the Residential and Commercial Improvement Completion Date, or ii) 
agreed to remove the obligation to complete the Commercial or Residential Improvements in the best 
interests of the parties, such as for changing market conditions.  Should Developer fail to substantially 
complete the Commercial and Residential Improvements prior to the Residential and Commercial 
Improvement Completion Date, the City will have the right to impose liquidated damages upon 
Developer at the rate of $1,000 per week until the Residential and Commercial Improvements reach 
substantial completion. 

(b) Failure to meet Parking Ramp Improvement Completion Date: City’s general contractor 
has the responsibility to complete the Parking Ramp Improvement and Developer shall not be responsible 
for delay to completion of the Parking Ramp Improvement, except to the extent the general contractor’s 
failure to achieve substantial completion is directly caused by the acts or omissions of Developer (e.g. 
Developer’s interference with the general contractor). 

 
14. USE.  Developer shall use and develop the Site in conformity with the DDA, and for no 

other use without first obtaining the City’s prior written consent, which consent may not be unreasonably 
withheld, conditioned or delayed.  At all times Developer’s use of the Site shall comply with all rules, 
regulations, laws, ordinances, statutes and requirements of all governmental authorities and fire insurance 
rating organizations or similar bodies. 

15. MAINTENANCE.  Developer, at its cost, shall maintain in good condition and repair 
and replace all structural and non-structural portions of the Project Improvements, and all Project 
Improvements thereon, including but not limited to the building, and all fixtures, equipment and personal 
property therein.  The Developer shall keep the Project Improvements in a clean and developable 
condition and permit no waste to be committed therein.   

16. UTILITIES  

(a) Utility Easements. The City shall grant to Developer such easements on the 
adjoining property owned by the City as the Developer, any utility company or companies, and/or the 
municipal authorities having jurisdiction thereof, may reasonably require to install, provide and 
maintain all utilities to the Project and grant and/or use its best efforts to obtain such modifications of 
existing utility easements as Developer may reasonably request so as to remove any existing 
easements from their present locations to the perimeter or boundaries of the Site to avoid or reduce 
interference with the construction of the Project Improvements and the continued use thereof.  The 
City shall, promptly upon request, execute in recordable form such instruments granting such 
easements and/or modifications thereof as may be reasonably requested by any of the aforesaid parties. 

(b) Utility Charges. Developer agrees to pay all charges for water, gas, electricity 
and all other utilities services used by the Developer on the Project when due.  

Cypress - City Agreement Compilation, Page 115 of 157
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17. CITY’S INTEREST IN THE SITE TO DEVELOPER’S FINANCING .  
City acknowledges and agrees that it will not be possible for the Developer to construct the 
Project Improvements without obtaining a loan or loans from one or more persons or entities 
in order to finance the construction of said Improvements and the development of the Project.  
However, it is recognized that these loans or financial arrangements must not require the 
City’s fee simple interest in the real property described in the attached Exhibit A to secure or 
guarantee payment of the loans or financial arrangements undertaken by the Developer. 
Further, Developer agrees to secure a financing commitment of at least Two Million One 
Hundred Fifty Thousand Dollars ($2,150,000; $2.5 million less $350,000 in expenses already 
paid toward improvement costs) (“Financing”) for this Site’s Parking Structure Improvements 
on or before the later of i) February 12, 2015, or ii) thirty (30) days after City Council 
approval and execution of all documents between Developer and City currently being revised, 
with closing to occur within sixty (60) days thereafter, to be payable into an escrow account or 
other account as mutually agreed between the parties to provide additional funding for the 
construction costs of the Parking Structure Improvements as agreed by the parties.   

 

18. CONDEMNATION . 
 
(a)  Total Condemnation.  If the whole of the Premises and the Improvements, (or such 

portion of the Premises and Improvements as renders it infeasible, in Developer's sole discretion, for 
Developer to continue to operate and maintain the Premises and Improvements), shall be appropriated or 
condemned under power of eminent domain during the Term, Developer reserves unto itself the right to 
prosecute Developer’s claim for an award for damages for the termination of this Lease caused by such 
appropriation or taking, together with damages based on the value of Developer's Improvements on the 
Premises and damages Developer may sustain caused by such appropriation and taking of, or the injury 
to, Developer's leasehold interest.  City shall be entitled to prosecute City’s claim for the fee interest in 
the Premises, subject to the Lease and damages City may sustain caused by such appropriation and taking 
of, or the injury to, City's fee interest.  In such event, this Lease shall terminate when Developer can no 
longer use the Premises in the manner herein intended, or when possession thereof shall be required by 
the appropriating or condemning authority, whichever shall first occur; but such termination of this Lease 
shall not preclude nor restrict Developer's right to an award as herein before provided. 

 
(b) Partial Condemnation.  In the event that a part of the Premises shall be taken or 

condemned under circumstances in which Developer desires to continue the Lease, this Lease shall 
continue in full force and effect and shall terminate only as to that part of the Premises so taken.  In that 
event Developer shall, at Developer’s own cost and expense, make all repairs to the buildings and 
Improvements on the Premises affected by such taking or condemnation to the extent necessary to restore 
the same to a complete architectural unit (to the extent permitted, however, taking into consideration the 
amount of land remaining after any such taking or purchase).  Compensation available or paid to City or 
Developer upon such a partial taking or condemnation shall be paid (i) to Developer to the extent that 
such compensation is attributable the taking of Developer’s leasehold interest and the Improvements and 
(ii) the remainder shall be paid to City. 

 
(c) Temporary Taking.  If there shall be a temporary taking with respect to all or any part of 

the Premises or of Developer's interest in this Lease, then the Term shall not be reduced and Developer 
shall continue to pay in full all rents, and other charges required herein, without reduction or abatement 
thereof at the times herein specified; provided, however, that Developer shall not be required to perform 
such obligations that Developer is prevented from performing by reason of such temporary taking.  In the 
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event of any Temporary Taking, Developer shall be entitled to receive the entire amount of any award 
made for the Taking, whether paid by way of damages, rent or otherwise, unless the period of temporary 
use or occupancy shall extend to or beyond the end of the Term, in which case the award shall be prorated 
between City and the Developer as of the last day of the Term. 

 
(d) Joinder.  If a Leasehold Mortgage exists, the Leasehold Mortgagees, to the extent 

permitted by law, shall be made parties to any taking proceeding and all rights of Developer shall be 
subject to the terms of the Leasehold Mortgages. 

 
19. SUBLETTING AND ASSIGNMENT. 
 
(a) Subletting.  Developer shall have the right to sublease all or any part of the Premises for 

any time or times during the Term with the consent of City, such consent not to be unreasonably 
withheld.  All subleases shall be in writing and shall be expressly subject to the terms of this Lease. 

 
(b) Assignment.  Developer may Transfer this Lease, including, without implied limitation, 

to any Affiliate of Developer with City’s consent, such consent not to be unreasonably withheld, and as a 
result of (a) sale or exchange of Developer’s stock on a national exchange; (b) merger or consolidation; 
(c) exchange of stock between Developer’s parent company, if any, and a subsidiary; or (d) the sale of 
substantially all of Developer’s stock or assets. Any assignee, purchaser or transferee of Developer’s 
interest in this Lease (each a “Transferee”) shall assume Developer’s obligations under this Lease 
occurring after the date of the Transfer.  Developer shall give City written notice of Transfer within thirty 
(30) days after to the effective date of the Transfer. 

 
20. PERMITTED MORTGAGES. 
 
(a) Leasehold Mortgage Provisions.  Developer intends that the development of the 

Improvements be financed with various private and public loans and other financing. All parties that 
provide financing to Developer for development of the Improvements are referred to collectively herein 
as “Lenders.”  For purposes of this Lease, a “Leasehold Mortgage” is any mortgage, deed of trust, 
security agreement or collateral assignment in favor of a Lender that encumbers Developer’s interest in 
this Lease.  A “Leasehold Mortgagee” is a holder of a Leasehold Mortgage.  Any Leasehold Mortgagee or 
designee thereof that acquires title to the leasehold estate or any part thereof, any person that acquires title 
to the leasehold estate through any judicial or nonjudicial foreclosure sale, deed or assignment in lieu 
thereof, or any sale or transfer made under any order of any court to satisfy wholly or in part obligations 
secured by any Leasehold Mortgage, and the successors and assigns of any such Leasehold Mortgagee, is 
referred to as a “Lender Transferee”.  Each Leasehold Mortgagee and Lender Transferee is an intended 
beneficiary of the terms of this Lease.  

 
(b) Leasehold Mortgages and Transfers Authorized.  City acknowledges that Developer’s 

financing for the Improvements will require Developer to provide security interests in Developer’s 
leasehold interest in the Premises, and Developer’s interests in the Improvements (such security interests, 
and any assignments of rents, issues or profits derived from the ownership, use or operation of the 
Improvements approved by City, shall also be considered Leasehold Mortgages).  Foreclosure of any 
Leasehold Mortgage, or any sale thereunder, whether by judicial proceedings or by virtue of any power 
contained in the Leasehold Mortgage, or any conveyance of the leasehold estate hereunder or any part 
thereof and Developer’s interest in the Improvements and other rights hereunder, or any part thereof, to 
any Leasehold Mortgagee or other person through, or in lieu of, foreclosure, trustee’s sale or other  
proceedings in the nature thereof, shall not require the consent of City or constitute a breach of any 
provision of or a default under the Lease, and upon such foreclosure, sale or conveyance City shall 
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recognize the purchaser or other direct or indirect transferee in connection therewith as the Developer 
hereunder to the extent of the interest so transferred.   

 
(c) Notice to Leasehold Mortgagee.  During any period in which a Leasehold Mortgage is in 

place, City shall give each Leasehold Mortgagee at the address set forth in this Lease or at the last address 
of such Leasehold Mortgagee provided in a written notice to City pursuant to the terms hereof, a duplicate 
copy of all notices of default or other notices that City may give to or serve in writing upon Developer 
pursuant to the terms of the Lease, at the same time as such notice is given to or served upon Developer, 
provided that such notice shall be duly given when sent to the Leasehold Mortgagee at the notice address 
set forth herein (or the last address of such Leasehold Mortgagee provided in a written notice to City 
pursuant to the terms hereof), by US Mail, registered , return receipt requested or by a recognized 
overnight commercial delivery service; and provided, further, that the failure of City to send a copy of 
such notice to Leasehold Mortgagee shall not subject City to any liability hereunder.  The address of the 
Leasehold Mortgagee originally designated in the Leasehold Mortgage may be changed upon written 
notice delivered to City. 

 
(d) Right of Leasehold Mortgagee to Cure.  Any Leasehold Mortgagee, at its option at any 

time within thirty (30) days, or such longer period as may be applicable as provided below, following the 
expiration of the right of Developer to cure any default under the Lease, may pay any amount or do any 
act or thing required of Developer by the terms of the Lease.  Payments made and acts performed by such 
Leasehold Mortgagee within such thirty (30) day period, or such longer period as may be applicable as 
provided below, shall be effective to prevent a termination of the rights of Developer hereunder, if such 
payments and acts conform to the terms of such notice from City or if, together with any performance by 
Developer or any other person with any cure rights, they are sufficient, except as to timing, to exercise the 
Developer’s right to cure that so expired, but in order to prevent termination of the Lease, a Leasehold 
Mortgagee shall not be required to cure (A) default on obligations of Developer to satisfy or otherwise 
discharge any lien, charge, or encumbrance against Developer’s interest in the Lease caused by a 
wrongful act of Developer; or (B) defaults on obligations of Developer under any indemnity provision in 
this Lease arising from acts or omissions of Developer ; or (C) other past monetary obligations then in 
default and not reasonably susceptible of being cured by such Leasehold Mortgagee (it being understood 
that the lack of funds of the Developer or the Leasehold Mortgage shall not excuse performance by 
Developer or Leasehold Mortgagee); or (D) any default resulting from the acts or omissions of the City 
(collectively, “Excluded Defaults”).  For purposes of clarification and illustration, it is the intention of the 
parties hereto that Excluded Defaults shall include (but not as an exclusive list) claims, damages, liability 
and expenses, including personal injury and property damage arising or alleged to be arising from actions 
or inactions of Developer such as failure to pay insurance premiums, allowing dangerous conditions to 
exist at the Premises or failure to operate the Premises in accordance with regulatory restrictions.  
Accordingly, in such event Leasehold Mortgagee shall not be required to cure such Excluded Defaults to 
avoid termination of the Lease, but Leasehold Mortgagee would be required to remediate, ameliorate, or 
eliminate such continuing conditions to City’s reasonable satisfaction to avoid such termination.   If the 
default by Developer is of such nature that it cannot practicably be cured without possession of the 
Premises, then the thirty-day period set forth above shall be extended for so long as a Leasehold 
Mortgagee shall be proceeding with reasonable diligence to foreclose on the Developer’s interest or 
otherwise obtain possession of the Premises for itself or a receiver. 

 
Prior to the expiration of the cure rights of Leasehold Mortgagees, the City shall not effect or 

cause any purported termination of the Lease nor take any action to deny Developer or any agent, 
possession, occupancy, or quiet enjoyment of the Premises or any part thereof. 

 
Without limiting the rights of Leasehold Mortgagees as stated above, and whether or not there 

shall be any notice of default hereunder, each Leasehold Mortgagee shall have the right, but not the 
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obligation, at any time prior to termination of the Lease to pay all of the rent due hereunder, with all due 
interest and late charges, to procure any insurance, to pay any taxes or assessments, to make any repairs 
or improvements, to do any other act or thing required of Developer hereunder, and to do any act or thing 
which may be necessary and proper to be done in the performance and observance of the agreements, 
covenants and conditions hereof to prevent termination of the Lease.  Any Leasehold Mortgagee and its 
agents and contractors shall have full access to the Premises for purposes of accomplishing any of the 
foregoing. Any of the foregoing done by any Leasehold Mortgagee shall be as effective to prevent a 
termination of the Lease as the same would have been if done by Developer. 

 
(e) Right to New Lease.   If the Lease terminates for any reason, including the rejection of 

the Lease in a bankruptcy proceeding, then City shall give written notice of such fact to each Leasehold 
Mortgagee, and if one or more Leasehold Mortgagees gives written notice to City within thirty (30) days 
following delivery of such notice of termination by City, City agrees in such case to enter into a new 
ground lease for the Premises (a "New Lease") with the most senior Leasehold Mortgagee or its affiliated 
designee providing such notice for the remainder of the term of the Lease (including any option terms)  
effective as of the date of such termination, at the rent and additional rent and upon the other terms, 
conditions, covenants and agreements contained in the Lease and with equal priority thereto, on the 
conditions set forth in this Article 17.  Notwithstanding anything to the contrary contained herein, no 
termination of the Lease shall become effective until, and the lien of each Leasehold Mortgage on the 
Premises shall remain effective until, either a New Lease has been made pursuant to this Article 17 or no 
Leasehold Mortgagee has timely accepted (or caused to be accepted) a New Lease, upon the expiration of 
the 30-day period as set forth above.  Upon entering into a New Lease, such Leasehold Mortgagee or its 
affiliated designee shall cure any monetary default by Developer hereunder, except Excluded Defaults. 

 
The Developer under the New Lease shall have the same right, title and interest in and to all 

Improvements and all obligations as Developer had under the terminated Lease (other than with respect to 
Excluded Defaults) and the City and the new Developer shall execute and deliver any deed or other 
instrument and take such other action as may be reasonably necessary to confirm or assure such right, 
title, interest or obligations. 

 
Nothing in this Article or the Lease shall be construed to imply that the Lease may be terminated 

by reason of rejection in any bankruptcy proceeding of the Developer.  The parties intend, for the 
protection of Leasehold Mortgagees, that any such rejection shall not cause a termination of the Lease. 

 
If the City shall, without termination of the Lease, evict the Developer, or if the Developer shall 

abandon the Premises, then any reletting thereof shall be subject to the liens and rights of Leasehold 
Mortgagees, and in any event City shall not relet the Premises or any part thereof, other than renewal of 
occupancies of residential Developers and leases or other occupancy agreements with new residential 
Developers consistent with any covenants of record for low-income housing, without sixty (60) days’ 
advance written notice to all Leasehold Mortgagees of the intended reletting and the terms thereof, and if 
any Leasehold Mortgagee shall, within thirty days of receipt of such notice, give notice to the City of 
such Leasehold Mortgagee’s intent to pursue proceedings to foreclose on the Premises or otherwise cause 
the transfer thereof, then so long as the Leasehold Mortgagee shall diligently pursue such proceedings the 
City shall not proceed with such reletting without the written consent of such Leasehold Mortgagee.    

 
If a Leasehold Mortgagee shall elect to demand a New Lease under this Article and only in the 

event that such Leasehold Mortgagee is not recognized as a proper plaintiff, City agrees, at the request of, 
on behalf of and at the expense of the Leasehold Mortgagee, to institute and pursue diligently to 
conclusion any appropriate legal remedy or remedies to oust or remove the original Developer from the 
Premises, and those subtenants actually occupying the Premises, or any part thereof, as designated by the 
Leasehold Mortgagee, subject to the rights of non-defaulting residential Developers in occupancy of 
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apartment units at the Premises.  Leasehold Mortgagees shall cooperate with City in connection with any 
such actions.  

 
Nothing herein contained shall require any Leasehold Mortgagee to accept a New Lease. 
 
(f) Limitation on Liability of Leasehold Mortgagee.  No Leasehold Mortgagee shall be liable 

to City unless it expressly assumes such liability in writing.  In the event any Leasehold Mortgagee or 
other Transferee becomes the Developer under the Lease or under any new lease obtained pursuant to this 
Article, the Leasehold Mortgagee or other Transferee shall not be liable for the obligations of the 
Developer under the Lease that do not accrue during the period of time that the Leasehold Mortgagee or 
such other Transferee, as the case may be, remains the actual Developer under the Lease or new lease, 
holding record title to the leasehold interest thereunder.   In no event shall any Leasehold Mortgagee or 
other Transferee be (i) liable for the erection, completion or restoration of any improvements; (ii) liable 
for any condition of the Improvements that existed prior to the date of its acquisition of Developer's 
interest in the Improvements, or for any damage, loss, or injury caused by such preexisting condition, or 
for the correction thereof or the compliance with any Law related thereto; (iii) bound by any amendment 
of the Lease made without the prior written consent of the Leasehold Mortgagee; or (iv) liable for any act 
or omission of any prior Developer of any portion of the Improvements (including Developer).  Any 
liability of any Leasehold Mortgagee or other Transferee shall be limited to its interests in the leasehold 
and the Premises, and shall be enforceable solely against those interests.  

 
(g) Estoppel Certificates; Non-disturbance Agreements.  City and Developer agree that at 

any time and from time to time upon not less than twenty (20) days’ prior written notice by the other 
party, or upon request from any Leasehold Mortgagee or a permitted assignee, City or Developer will 
execute, acknowledge and deliver to the other party or to such Leasehold Mortgagee a statement in 
writing certifying (a) that the Lease is unmodified and in full force and effect if such be the case or, if not, 
the extent to which the Lease has been modified; (b) the date through which the Rent has been paid; and 
(c) that, to the knowledge of the certifier (if such be the case), there is no default, set-off, defense or other 
claim against City or Developer, as applicable, other than those, if any, so specified under the provisions 
of the Lease or such statement.  It is intended that any such statement may be relied upon by any persons 
proposing to acquire the interest of City, Developer or any Leasehold Mortgagee, as the case may be, in 
the Lease or by any prospective Leasehold Mortgagee or assignee of any Leasehold Mortgage. 

 
(h) Actions not Effective Without Leasehold Mortgagee Consent.  No cancellation, 

surrender, or modification or amendment of the Lease, and no waiver of any of Developer’s rights 
thereunder, shall be effective as to any Leasehold Mortgagee unless consented to in writing by each 
Leasehold Mortgagee. No subordination of the Developer’s interest in the leasehold or the Premises, or 
the rents or income therefrom, to any encumbrance or assignment granted by City, and no joinder by 
Developer in any such encumbrance or assignment, shall be valid without the express written consent of 
each Leasehold Mortgagee.  No consent or waiver of any Lender as Leasehold Mortgagee shall be 
effective for purposes of the Lease unless it is made in writing. 

 
(i) No Merger.  Any acquisition of the fee interest in the Premises by Developer (or any fee 

interest in the Improvements by City), or other event by which the leasehold estate hereunder or any part 
thereof and the fee interest in the Improvements shall come into common ownership, shall not cause a 
merger of the leasehold interest hereunder or the fee interest in the Improvements with the fee interest in 
Premises, without the express written consent of each Leasehold Mortgagee.  Any merger of fee and 
leasehold estates that may occur, whether voluntary or involuntary, in whole or in part, shall not result in 
termination of this Lease or extinguishment of any Leasehold Mortgage, in whole or in part, without the 
express written consent of each Leasehold Mortgagee. 
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(j) Bankruptcy of City.  If the Lease is rejected by City or City's trustee in bankruptcy 
following the bankruptcy of City under the United States Bankruptcy Code (Title 11 U.S.C.), as now or 
hereafter in effect, Developer shall not have the right to treat the Lease as terminated except with the prior 
written consent of all Leasehold Mortgagees, and the right to treat the Lease as terminated in such event 
shall be deemed assigned to each and every Leasehold Mortgagee whether or not specifically set forth in 
any such Leasehold Mortgage, so that the concurrence in writing of Developer and each Leasehold 
Mortgagee shall be required as a condition to treating the Lease as terminated in connection with any such 
bankruptcy proceeding.   

 
(k) Encumbrances by City.  City shall not encumber the fee interest in the Land, nor assign 

or encumber City’s interest in the Lease, unless the assignment or encumbrance is required or imposed by 
law or by its express terms is subject and subordinate to this Lease and the rights and interests of the 
Developer and Leasehold Mortgagees hereunder.  

 
(l) Registration of Leasehold Mortgagees.  Developer shall provide written notice to City of 

the name and address of each Leasehold Mortgagee under this Lease.  
 
21. MISCELLANEOUS PROVISIONS . 

(a) Notices.  Any notice, request, instruction or other document to be given hereunder to any 
party by another shall be in writing and delivered personally or sent by certified or registered mail, 
postage prepaid, to the addresses set forth in this Agreement. A party may change the address to which 
notices are to be sent to it by giving written notice of such change of address to the other parties in the 
manner herein provided for giving notice. Any such notice, request, instruction or other document shall be 
conclusively deemed to have been received and be effective on the day on which personally delivered or, 
if sent by certified or registered mail, on the day on which mailed. Notices shall be addressed as follows: 

To the City:   City of Minot 
    P.O. Box 5006 
    515 2nd Ave SW 
    Minot, North Dakota 57802 
 
To Developer:   Cypress Development, LLC 
    9 Caprington Road 
    Henderson, Nevada 89052 
 
(b) Applicable Law.  This Lease shall be governed and construed in accordance with the 

laws of the State of North Dakota, and any and all actions, suits, or proceedings between the parties 
hereto shall only be brought in the county in which the Sites are located.  In no event shall either party 
ever commence an action or seek to remove a pending action between the parties hereto in or to any 
United States Federal District Court, except in the case of a bankruptcy proceeding. 

(c) Short Form Lease.  Either Party shall have the right to record this Lease or, alternatively, 
either party shall, at the request of the other execute, acknowledge and deliver at any time after the date of 
this Lease a memorandum or short form of lease prepared by the requesting party, which memorandum or 
short form of lease shall include a notice to all persons with respect to the provisions hereof restricting the 
right of persons dealing with the Developer to a mechanic’s lien upon the Site, in compliance with other 
requirements of applicable law 

(d) Net Lease.  The City shall not have or incur any expense or cost in its ownership of the 
Site during the Term of this Lease, and all such expenses including, without limitation, including real 
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estate and possessory interest taxes, insurance, utilities, repairs and maintenance shall be solely the 
responsibility of Developer. 

(e) Binding Effect of Lease.  The covenants, agreements and obligations herein contained, 
except as herein otherwise specifically provided, shall extend to, bind and inure to the benefit of the 
parties hereto and their respective personal representatives, heirs, successors and permitted assigns. 

(f) Waiver.  Any waiver of any covenant or condition by the City shall not be construed as a 
waiver of a subsequent breach of the same or any other covenant or condition. 

(g) Definitions.  Wherever herein the singular number is used, the same shall include the 
plural, and the masculine gender shall include the feminine and neuter genders.  The section headings 
used herein are for reference and convenience only, and shall not enter into the interpretation of this 
Lease.  Each and every term and provision of this Lease which requires any performance (whether 
affirmative or negative) by Developer shall be deemed to be both a covenant and a condition.  The words 
“reenter” and “reentry” as used herein are not restricted to their technical legal meaning. 

(h) Integration.  No oral statement or prior written matter shall have any force or effect.  No 
waiver of any provision of this instrument shall be effective unless in writing, signed by the waiving 
party.  Each party agrees that it is not relying on any representations or agreements other than those 
contained in this Lease. 

(i) Invalidity of Certain Provisions.  If any provision of this Lease shall be held by a court of 
competent jurisdiction to be invalid or unenforceable in whole or in part, the remainder of this Lease shall 
not be affected thereby and each and every remaining provisions of this Lease shall be enforceable to the 
fullest extent permitted by law. 

(j) Option to Cancel for Financing Reasons.  The City acknowledges that it has been advised 
that Developer may procure some part or all of the funds to finance on an interim and long-term basis, the 
construction of Improvements.  If any such financing institution, agency or entity requires any 
modification of the terms and provisions of this Lease as a condition to such financing (including the 
issuance of a commitment) as Developer may desire, then the City agrees to approve and execute such 
modifications within thirty (30) days after Developer’s request therefor, provided such modification is 
lawful and shall not materially modify the terms and conditions hereof or impose any liability on the City.   

(k) Amendment of Lease.  Neither this Lease nor any provision hereof may be changed, 
modified, waived, discharged or terminated except by an instrument dated subsequent to the date hereof 
duly executed by the parties hereto. 

(l) Termination.  This Lease shall be terminated as provided for herein. 

(m) Material Breach.  Means a default in a party’s performance obligation specified in this 
Lease that goes to the heart of the bargan and is so significant that it destroys the value of the contract and 
renders the Lease irreparably broken. 

(n) Covenants Binding On Successors And Assigns.  All of the terms, conditions and 
covenants of this Lease shall inure to the benefit of and be binding upon the successors of the respective 
Parties. 

(o) Captions.  The captions of this Lease and the table of contents preceding this Lease are 
for convenience and reference only, and are not a part of this Lease, and in no way amplify, define, limit 
or describe the scope or intent of this Lease, nor in any way affect this Lease. 
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(p) Meaning Of Terms.  Words of any gender in this Lease shall be held to include any other 
gender and words in the singular number shall be held to include the plural when the sense requires. 

(q) Lease Construed As A Whole.  In interpreting this Lease in its entirety, the printed 
provisions of this Lease and any additions written or typed thereon shall be given equal weight, and there 
shall be no inference, by operation of law or otherwise, that any provision of this Lease shall be construed 
against either party hereto. City and Developer acknowledge that they and their counsel have reviewed 
and revised this Lease and that any otherwise applicable rule of construction or any other presumption to 
the effect that any ambiguities are to be resolved against the drafting party shall not be used in the 
interpretation of this Lease or any exhibit or amendment hereto.  

(r) Severability.  If any provision of this Lease or the application thereof to any person or 
circumstance shall to any extent be invalid or unenforceable, the remainder of this Lease, or the 
application of that provision to persons or circumstances other than those as to which it is invalid or 
unenforceable, shall not be affected thereby, and each provision of this Lease shall be valid and be 
enforced to the fullest extent permitted by Law. 

(s) Survival.  Each provision of this Lease, the full performance of which is not required 
prior to the expiration of the Term hereof or its earlier termination shall survive expiration or earlier 
termination, and be fully enforceable thereafter, including, without limitation, all indemnity obligation 
hereunder. 

(t) Memorandum Of Lease.  The Parties shall execute and acknowledge a Memorandum of 
this Lease in the form attached as Exhibit C for public recordation purposes, so that public notice of the 
Term of the Lease be given; however, this Lease shall not be recorded. 

(u) Amendment.  This Lease may be amended, or modified, only in writing, signed by both 
City and Developer.   

(v) No Personal Liability.  No stockholder, director, officer, member, or employee of City 
shall be personally liable to Developer or any successor in interest to Developer in the event of any 
default or breach by City or for any amount which may become due to Developer or such successor with 
respect to any obligations under the terms of this Lease.  No officer or employee of Developer shall be 
personally liable to City or any successor in interest to City in the event of any default or breach by 
Developer or for any amount which may become due to City or such successor with respect to any 
obligations under the terms of this Lease. 

(w) Exhibits.  Each and every exhibit referred to or otherwise mentioned in this Lease is 
attached to this Lease and is and shall be construed to be made a part of this Lease by such reference or 
other mention at each point at which such reference or other mention occurs, in the same manner and with 
the same effect as if each exhibit were set forth in full at length every time it is referred to and other-wise 
mentioned. 

(x) Entire Agreement.  This Lease contains the final and complete expression of the Parties 
relating in any manner to the leasing, use and occupancy of the Premises and other matters set forth in this 
Lease.  No prior agreements or understanding pertaining to the same shall be valid or of any force or 
effect and the covenants and agreements of this Lease shall not be altered, modified or added to except in 
writing signed by City and Developer. 

(y) Counterparts.  This Lease may be executed in several counterparts, each of which shall be 
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EXHIBIT A 
 

Legal Description 
 
 

• Address:  205 1st St. SW, Minot, ND 58701 
• Legal Description: LOTS 13 THRU 24, BLOCK 11, ORIGINAL MINOT ADDITION  
• Parcel #: MI242381100240 
• Includes the property (land) and all Parking Ramp Improvements thereon. 
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EXHIBIT B 

Project Site Plan 
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MEMORANDUM OF LEASE 
 

Exhibit A – Legal Description 
 
 
 

• Address:  205 1st St. SW, Minot, ND 58701 
• Legal Description: LOTS 13 THRU 24, BLOCK 11, ORIGINAL MINOT ADDITION  
• Parcel #: MI242381100240 
• Includes the property (land) and all Parking Ramp Improvements thereon. 
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Exhibit E2 

     Central Avenue 99-Year Lease 
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CYPRESS CENTRAL LEASE 
 
THIS CYPRESS CENTRAL LEASE (this “Lease”) is made and entered into by and between the 

CITY OF MINOT, a North Dakota municipal corporation, whose principal address is P.O. Box 5006, 515 
Second Avenue SW, Minot, ND 58702 (the “City”), and Cypress Development, LLC, a North Dakota 
limited liability company, whose principal address is 9 Caprington Road, Henderson, Nevada, 89052, its 
successors and/or assigns (“Developer”).  The City and Developer are hereinafter sometimes individually 
referred to as a “Party” and collectively, as the “Parties.” 

W I T N E S S E T H: 

WHEREAS, the City is the owner of certain real property located in the City of Minot, North 
Dakota (the “Site”); and  

 
WHEREAS, pursuant to that certain Disposition and Development Agreement between the City 

and Developer (the “Developer”), Developer agreed to develop the Site and construct thereon a mixed-
use residential/commercial development (the “Project”) consisting of two (2) phases, the Parking 
Structure Improvements and the Residential & Commercial Improvements (collectively, the “Project 
Improvements”), which Project shall be developed and constructed substantially in accordance with the 
Scope of Development approved by the City, and certain Design Documents and Construction 
Documents approved (or to be approved) by the City in accordance with the DDA;   

 
WHEREAS, the City and Developer entered into a lease effective October 7, 2013 (the “Original 

Cypress Central Lease”); and  
 
WHEREAS, the City and Developer desire to enter into this Lease in order to memorialize 

certain agreements pertaining to the development and long term lease of the Site, and their respective 
rights, duties and obligations relative thereto, all upon the terms and conditions hereinafter set forth. 

 
NOW, THEREFORE, for and in consideration of the mutual covenants and promises set forth 

in this Lease and other good and valuable consideration, the receipt and sufficiency of which are 
acknowledged, the Parties hereby agree as follows:  

 
1. INCORP ORATION OF  RECITALS .  The parties hereby ratify and confirm the 

foregoing recitals as being true and correct, and hereby incorporate said recitals into the body of this 
Lease. 

2. SITE.  The City hereby leases to Developer and Developer hereby leases from the City 
the following described real property and Parking Ramp Improvements located in the City of Minot, 
Ward County, North Dakota, more particularly described in Exhibit A attached hereto; together with all 
licenses, rights, privileges and easements appurtenant thereto. 

3. TERM.  This Lease replaces and supersedes the Original Cypress Central Lease in its 
entirety.  Accordingly, upon full execution of this Lease, the Original Cypress Central Lease will 
automatically terminate and neither party shall have any further obligations thereunder except those 
obligations that expressly survive expiration or termination thereof.  The term of this Lease (“Term”) 
commences upon full execution hereof, (the “Commencement Date”) and continues for ninety-nine (99) 
years after the Commencement Date.   

(a) Force Majeure.  Upon the occurrence of a significant condition beyond the control of the 
City or the Developer that precludes the satisfaction of any condition set forth in this Article, the City or 
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the Developer may, by providing written notice to the other, extend all contractual dates by one (1) day 
for every day of the delay, plus a reasonable mobilization period. If Developer delays Project contractual 
dates for more than two (2) years, the City shall have the right to terminate this Lease in its entirety, 
without penalty or damages.  Upon the occurrence of a condition beyond the control of the City that 
precludes or reasonably prohibits the completion of the Project for more than two (2) years, Developer 
shall have the right to terminate this Lease in its entirety, without penalty or damages.  

(b) Quiet Enjoyment; Public Parking Spaces.  At all times during the Term, Developer shall 
have the right to peacefully and quietly have, hold and enjoy the Premises and the Improvements, subject 
to the terms of this Lease.  Notwithstanding the foregoing, Developer agrees to provide up to 129 monthly 
parking passes (Public Parking Passes) to local residents and commercial businesses as follows: i) 114 
passes valid for access to the Parking Structure Monday-Friday from 7 am to 6 pm and, ii) 15 spaces valid 
for parking 24 hours per day, 7 days per week.  The Public Parking Passes shall be available at a cost 
determined by the Developer in Developer’s sole discretion.    The Developer shall also have the right to 
sell other parking passes to residential tenants and the public in its sole discretion.  Developer agrees to 
offer such parking passes at reasonable rates, as required by applicable law. 

 
4. P ROJECT IMP ROVEMENTS .   

(a) Construction and Completion. Developer shall construct and complete the Project 
described in the Construction Drawings and Technical Specifications, which shall constitute the Project 
Improvements for the Site (the “Project Improvements”).  Developer has commenced construction of the 
Project Improvements.  The Project shall be developed in the following two (2) phases (collectively, the 
“Project Improvements”): (a) 225-space, multi-level parking structure to be constructed by contractors 
hired by the City and managed by Developer (the “Parking Structure Improvements”); and (b) 13,543 
square feet of commercial space and approximately 175 units of residential to be constructed by 
Developer (the “Residential & Commercial Improvements”).   The Parking Structure Improvements are to 
be substantially completed on or before the later of i) the 3rd anniversary of the Original Lease, or ii) ten 
(10) months after the revised construction substantial completion date provided to the City by the general 
contractor under contract to complete the Parking Structure Improvement (“Parking Structure Completion 
Date”).  The Residential and Commercial Improvements are to be substantially completed as soon as 
practicable, but no later than the 9th anniversary of the Original Lease (October 6, 2022), the “Residential 
and Commercial Improvement Completion Date”.  These substantial completion dates are subject to 
extension to the extent permitted by the applicable construction contract, due to unforeseen conditions, 
force majeure, commercial impracticability or other delays requested of and approved by the City, or 
upon mutual agreement of the parties, should it be determined that it is in the best interest to delay the 
improvements or to significantly modify the scope of the improvements currently planned.  The Project 
Site attached hereto as Exhibit B shall not constitute a representation or warranty by either the City or 
Developer to be the final plan of the development of the Site or Project Improvements.  After approval of 
the Project by the City as set forth in the Work Letter, Developer may change the square footage of 
individual components or the number of commercial or residential units up to a cumulative total of 20% 
of the approximately square footage and units described herein without the consent of the City, provided 
that such actions lawfully comply with existing city zoning ordinances.  

(b) Ownership of Residential & Commercial Improvements.  City acknowledges and agrees 
that the Residential and Commercial Improvements, and all additions, alterations and improvements 
thereto or replacements thereof and all appurtenant thereto, fixtures, machinery and equipment installed 
on the Premises, shall be owned solely and exclusively by Developer.  Developer acknowledges and 
agrees that the land and the Parking Structure improvements, and all additions, alterations and 
improvements thereto or replacements thereof and all appurtenant thereto, fixtures, machinery and 
equipment installed on the Premises, shall be owned solely and exclusively by the City.  During the Term 
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and for the tax years during which the Term begins and ends, Developer alone shall be entitled to any and 
all tax attributes of ownership of the Project Improvements, including, without limitation, the right to 
claim depreciation or cost recovery deductions, and the like, and the right to amortize all capital costs and 
to claim any and all other federal or state tax benefits attributable to the Residential and Commercial 
Improvements.   

5. RENT.  During the Term, Developer agrees to pay rent (“Rent”) to the City as follows: 
(a) each year on January 1, Developer pays the City One Hundred Dollars ($100) as a lease payment to 
the City for the land (“Land Lease”); (b) upon completion of all Project Improvements and after 
commencement of the Ninety-Nine Year Term, $100 per year for a lease on the Parking Structure 
Improvements, payable on January 1 of each year (“Parking Structure Lease”); and (c) in addition on 
October 15, 2016, Developer shall pay the City One Hundred Twenty Eight Thousand Seven Hundred 
Fifty Dollars ($128,750); on October 15, 2017, the Developer shall pay the City One Hundred Twenty 
Thousand Seven Five Hundred Dollars ($127,500) and on October 15, 2018, Developer shall pay the City 
One Hundred Twenty Six Thousand Two Hundred Fifty Dollars ($126,250.)  Developer shall pay Rent to 
the City at the City’s address for notices, or to such other person or such other place as directed written 
notice to Developer from the City.  In the event that the payments under (b) herein have not all been paid 
and this Lease is superseded by the Lease described in Exhibit C, then Developer shall remain liable for 
the remaining balance until such balance is paid to the City. 

(a) Program Income.  In addition to the Rent due to the City, Income received 
from the use of the Parking structures, and costs incidental to the maintenance thereof, must be 
reported to the City on a quarterly basis. For purposes of such Federal reporting requirements, 
“Program Income” shall be defined as annual revenue generated from Public Parking Passes (net of 
fifty percent (50%) of the operating expenses, maintenance and replacement reserves) in excess of 
$25,000.00.  Program Income must be returned to the City on an annual basis for use by the City on 
eligible CDBG activities.  

 
6. P REMISES TAXES .  In addition to Rent and other sums payable by Developer under 

this Lease, Developer shall be responsible for taxes, possessory interest and assessments on the Site as set 
forth below: 

(a) Real Property Taxes.  Developer shall pay and discharge, or cause to be paid and 
discharged, before any fine, penalty, interest, or cost may be added for nonpayment, all real estate taxes 
and assessments imposed upon the portions of the Site leased or owned by Developer.  Notwithstanding 
the foregoing, the City has confirmed the Site is included in the “Renaissance Zone”. It is further 
understood that the City may levy property taxes on the portion of the Site owned by the City (the land 
and the Parking Ramp), according to applicable law, subject to any exemptions such as a Renaissance 
Zone designation.      

7. INSURANCE.   

(a) City’s Insurance.  During the Term, the City shall procure and maintain in full force and 
effect with respect to the Site: (i) a policy or policies of property insurance as available through the North 
Dakota Insurance Reserve Fund (including, to the extent required, sprinkler leakage, vandalism and 
malicious mischief coverage, and any other endorsements required by the holder of any fee mortgage and 
earthquake, flood and terrorism insurance to the extent the City reasonably deems prudent); and (ii) a 
policy of commercial liability insurance, in the form and content acceptable to the City, insuring the 
City’s activities with respect to Site and the Common Areas for loss, damage or liability for personal 
injury or death of any person or loss or damage to property occurring in, upon or about Site or Common 
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Areas.  If said policies of insurance are not available through the North Dakota Insurance Reserve Fund, 
the Developer may obtain a policy or policies of insurance from third party providers.  

(b) Developer’s Public Liability.  Developer shall, at its own cost and expense, keep and 
maintain in full force during the Term and any other period of occupancy of Site by Developer, a policy 
or policies of commercial liability insurance, written by a reputable insurance company authorized to do 
business in the State of North Dakota in commercially reasonable form and content acceptable to the City 
insuring Developer’s activities with respect to Site and the Common Areas for loss, damage or liability 
for personal injury or death of any person or loss or damage to property occurring in, upon or about Site 
in an amount of not less than Two Million Dollars ($2,000,000).  The policy shall insure the hazards of 
Site and Developer’s operations therein, shall include independent contractor and contractual liability 
coverage and shall: (a) name the City and the City’s managing agent as an additional insured; (b) contain 
a cross liability provision and; (c) contain a provision that the insurance provided hereunder shall be 
primary and non-contributing with any other insurance available to the City. 

(c) Developer’s Property and Other Insurance.  Developer shall, at its own cost and expense, 
keep and maintain in full force during the Term and any other period of occupancy of Site, a policy or 
policies of standard form property insurance insuring against the perils of fire, extended coverage, 
vandalism, malicious mischief, special extended coverage and sprinkler leakage.  This insurance policy 
shall be upon the Project Improvements all property owned by Developer, for which Developer is legally 
liable or that was installed at Developer’s expense, and which is located in Site, including without 
limitation, furniture, fittings, installations, cabling, fixtures (other than the Project Improvements installed 
by the City), and any other personal property, in the amount of not less than one hundred percent (100%) 
of the full replacement costs thereof.  This insurance policy shall also insure direct or indirect loss of 
Developer’s earning attributable to Developer’s inability to use fully or obtain access to Site.  

(d) Form of Insurance/Certificates.  All policies shall be written in a form satisfactory to the 
City and shall be taken out with insurance companies licensed in the state in which the State of North 
Dakota and holding a General Policy Holder’s Rating of “A” and a financial rating of “A” or better, as set 
forth in the most current issues of A.M. Best’s Insurance Guide.  Developer shall furnish to the City, prior 
to Developer’s entry into Site and thereafter within ten (10) days prior to the expiration of each such 
policy, a certificate of insurance (or renewal thereof) issued by the insurance carrier of each policy of 
insurance carried by Developer pursuant hereto and, upon request by the City, a copy of each such policy 
of insurance.  Said certificates shall expressly provide that such policies shall not be cancelable or subject 
to reduction of coverage below the minimum amounts required by this Lease or required by any lender 
having an interest in the Site or otherwise be subject to modification except after thirty (30) days prior 
written notice to the parties named as insured herein. 

(e) Developer’s Failure.  If Developer fails to maintain any insurance required in the Lease, 
Developer shall be liable for any loss or cost resulting from said failure, and the City shall have the right 
to obtain such insurance on Developer’s behalf and at Developer’s sole expense.  This Section 7(e) shall 
not be deemed to be a waiver of any of the City’s rights and remedies under any other section of this 
Lease.  If the City obtains any insurance which is the responsibility of Developer to obtain under this 
Article 7, the City shall deliver to Developer a written statement setting forth the cost of any such 
insurance and showing in reasonable detail the manner in which it has been computed and Developer 
shall promptly remit said amount as additional Rent to the City. 

(f) Intentionally Omitted. 

(g) Indemnification.  To the extent allowed under North Dakota law and subject to available 
insurance, Developer, as a material part of the consideration to be rendered to the City, hereby 
indemnifies and agrees to defend and hold the City, the City’s officers, employees and agents and Lender 
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and Site harmless for, from and against (i) any and all liability, penalties, losses, damages, costs and 
expenses, demands, causes of action, claims, judgments or appeals arising from any injury to any person 
or persons or any damage to any property to the extent caused by the negligence of Developer’s or 
Developers’ officers, employees, agents, assignees, sub-developers, concessionaires, licensees, 
contractors or invitees’ use, maintenance, occupation, operation or control of Site during the Term, or 
resulting from any breach or default in the performance of any obligation to be performed by Developer 
hereunder or for which Developer is responsible under the terms of the Lease or pursuant to any 
governmental or insurance requirement, or to the extent arising from any act, neglect, fault or omission of 
Developer or any of Developer’s officers, employees, agents, servants, sub-developers, concessionaires, 
licensees, contractors or invitees, and (ii) from and against all reasonable legal costs and charges, 
including reasonable attorneys’ and other reasonable professional fees, incurred in and about any of such 
matters and the defense of any action arising out of the same or in discharging Site or any part thereof 
from any and all liens, charges or judgments which may accrue or be placed thereon by reason of any act 
or omission of the Developer, except and to the extent as may arise out of the negligence or willful 
misconduct of the City and/or its agents, employees or contractors. 

(i) To the extent allowed under North Dakota law and subject to available insurance, 
City, as a material part of the consideration to be rendered to Developer, hereby indemnifies and 
agrees to defend and hold Developer and Site harmless from and against (i) any and all liability, 
penalties, losses, damages, costs and expenses, demands, causes of action, claims, judgments or 
appeals arising from any injury to any person or persons or any damage to any property to the 
extent caused by the negligence of the City’s or the City’s employees, agents, or contractors, 
gross negligence or willful misconduct, or resulting from any breach or default in the 
performance of any obligation to be performed by the City hereunder or for which the City is 
responsible under the terms of the Lease or pursuant to any governmental or insurance 
requirement, and (ii) from and against all reasonable legal costs and charges, including reasonable 
attorneys’ and other reasonable professional fees, incurred in and about any of such matters and 
the defense of any action arising out of the same or in discharging Developer and/or Premises or 
any part thereof from any and all liens, charges or judgments which may accrue or be placed 
thereon by reason of any act or omission of the City, except and to the extent as may arise out of 
the negligence or willful misconduct of Developer and/or its officers, agents, employees, 
assignees, sub-developers, concessionaires, licensees, contractors, or invitees. 

(ii) In no event shall the City, its agents, employees and/or contractors be liable for 
any personal injury or death or property damage caused by other lessees or persons in or about 
Site and/or the Project, as the case may be, or caused by public or quasi-public work, or for 
consequential damages arising out of any loss of the use of Site or any equipment or facilities 
therein by Developer or any person claiming through or under Developer. 

8. LIENS .  Developer shall promptly file and/or record, as applicable, all notices of 
completion provided for by law, and shall pay and discharge all claims for work or labor done, supplies 
furnished or services rendered at the request of Developer or at the request of the City on behalf of 
Developer, and shall keep the Site and the Site free and clear of all mechanics’ and materialmen’s liens in 
connection therewith.  The City shall have the right, and shall be given ten (10) business days written 
notice by Developer prior to commencement of the work, to post or keep posted on the Site, or in the 
immediate vicinity thereof, any notices of non- responsibility for any construction, alteration, or repair of 
the Site by Developer.  If any such lien is filed, Developer shall cause same to be discharged of record 
within thirty (30) days following written notice thereof, or if Developer disputes the correctness or 
validity of any claim of lien, the City may, in its reasonable discretion, permit Developer to post or 
provide security in a form and amount acceptable to the City to insure that title to the Site remains free 
from the lien claimed.  If said lien is not timely discharged the City may, but shall not be required to, take 
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such action or pay such amount as may be necessary to remove such lien and Developer shall pay to the 
City any such amounts expended by the City, together with interest thereon. 

9. HAZARDOUS MATERIALS. 

(a) Defined Terms. 

(i) “Hazardous Materials” means, among other things, any of the following, in any 
amount: (a) any petroleum or petroleum derived or derivative product, asbestos in any form, urea 
formaldehyde and polychlorinated biphenyls and medical wastes; (b) any radioactive substance; 
(c) any toxic, infectious, reactive, corrosive, ignitable or flammable chemical or chemical 
compound; and (d) any chemicals, materials or substances, whether solid, liquid or gas, defined 
as or included in the definitions of “hazardous substances,” “hazardous wastes,” “hazardous 
materials,” “extremely hazardous wastes,” “restricted hazardous wastes,” “toxic substances,” 
“toxic pollutants,” “solid waste,” or words of similar import in any federal, state or local statute, 
law, ordinance or regulation or court decisions now existing or hereafter existing as the same may 
be interpreted by government offices and agencies. 

(ii) “Hazardous Materials Laws” means any federal, state or local statutes, laws, 
ordinances or regulations or court decisions now existing or hereafter existing that control, 
classify, regulate, list or define Hazardous Materials or require remediation of Hazardous 
Materials contamination. 

(iii) “Recognized Environmental Conditions” means the presence or likely presence 
of hazardous Substance on the Site under conditions that indicate an existing Release, a past 
Release, or a material threat of a Release of a Hazardous Substance into structures on the Site or 
into the ground, ground water, or surface water of the Site, whether or not the Release is in 
compliance with applicable law.  Recognized Environmental Conditions do not include de 
minimis conditions that generally do not present a threat to human health or the environment and 
that generally would not be the subject of an enforcement action if brought to the attention of 
appropriate governmental agencies. 

(iv) “Release” means releasing, spilling, leaking, pumping, pouring, emitting, 
emptying, discharging, injecting, escaping, disposing or dumping. 

(v)  “Unforeseen Environmental Condition” means the presence of a Hazardous 
Substance on the Site that is not identified in the Environmental Due Diligence Reports and that 
constitutes a Recognized Environmental Condition that, pursuant to Environmental Laws, will 
require remediation or abatement using means and methods that are prescribed by applicable law.   

(b) Developer Compliance with Hazardous Materials Laws.  Developer will not cause any 
Hazardous Material to be brought upon, kept, generated or used on the Site in a manner or for a purpose 
prohibited by or that could result in liability under any Hazardous Materials Law.  Developer, at its sole 
cost and expense, will comply with (and obtain all permits required under) all Hazardous Materials Laws, 
groundwater wellhead protection laws, storm water management laws, fire protection provisions, and 
prudent industry practice relating to the presence, storage, transportation, disposal, release or management 
of Hazardous Materials in, on, under or about the Site that Developer brings upon, keeps, generates or 
uses on the Site and in no event shall Developer allow any liens or encumbrances pertaining to 
Developer’s use of Hazardous Materials to attach to any portion of the Site.  On or before the expiration 
or earlier termination of this Lease, Developer, at its sole cost and expense, will completely remove from 
the Site (regardless whether any Hazardous Materials Law requires removal), in compliance with all 
Hazardous Materials Laws, all Hazardous Materials Developer causes to be present in, on, under or about 
the Site.  Developer will not take any remedial action in response to the presence of any Hazardous 
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Materials in on, under or about the Site, nor enter into (or commence negotiations with respect to) any 
settlement agreement, consent decree or other compromise with respect to any claims relating to or in any 
way connected with Hazardous Materials in, on, under or about the Site, without first notifying the City 
of Developer’s intention to do so and affording the City reasonable opportunity to investigate, appear, 
intervene and otherwise assert and protect the City’s interest in the Site. The City shall have the right 
from time to time to inspect the Project to determine if Developer is in compliance with this Section 9. 

(c) Phase I Environmental Assessment.  Developer has undertaken a Phase I Environmental 
Assessment (“Assessment”) of the Site in conformance with the ASTM E 1527-05 process in compliance 
with the United States Environmental Protection Agency All Appropriate Inquiries (40 CFR Part 312).  
Developer has provided a copy of the Assessment to the City.   The City may, at its sole cost and expense, 
undertake further environmental testing of the Site.       

10. RECONSTRUCTION .  If the Project is damaged or destroyed during the Term, the 
Developer shall, except as hereinafter provided, diligently repair or rebuild it to substantially the 
condition in which it existed immediately prior to such damage or destruction.  If the Developer is 
obligated or elects to repair or restore as herein provided, the Developer shall be obligated to make repair 
or restoration only to the extent of available insurance proceeds.   

11. OWNERSHIP  OF  P ROP ERTY . 

(a) Site.  The City warrants and represents to Developer that it is the owner of the fee simple 
title to the Site, and has full right and authority to enter into this Lease and perform the obligations arising 
hereunder.  The City further represents and warrants that neither the City’s interest in this Lease nor the 
City’s fee title to the Site are, as of the date hereof, encumbered by any mortgage. 

(b) The City hereby covenants and agrees that from and after the date hereof, and for the 
entire Term of this Lease, the City shall not transfer, assign, mortgage or otherwise encumber its interest 
in this Lease or its fee title to the Site or any part thereof or any interest therein.  

(c) Improvements.  Developer shall own all Commercial and Residential Improvements 
constructed or placed upon the Site. The City agrees that the Developer shall have the right at any time 
and from time to time to remove any and all fixtures, furniture, furnishings, equipment and other property 
installed in or upon the Site.  Developer acknowledges and agrees that the land and the Parking Structure 
improvements, and all additions, alterations and improvements thereto or replacements thereof and all 
appurtenant thereto, fixtures, machinery and equipment installed on the Premises, shall be owned solely 
and exclusively by the City. 

12. TERMINATION F OR CAUSE.  City has the right to terminate this Lease if the 
Developer is found to be in Material Breach of contract under Section 12 of this Agreement, if Developer 
is unable to cure such Material Breach within 120 days of written notice by the City to Developer.  For 
purposes of this Section 12, Material Breach includes: 

(a) Failure to pay amounts due under this Lease, including Rent or Program Income; 

(b) Failure to maintain required Insurance;  

(c) After the one hundred and eightieth (180th) day following the Commencement Date, 
Developer’s failure to remove from title to the Premises, pay, or post acceptable security on account of, 
any lien filed by a mechanic, workman, or materialmen in accordance with Section 8 of this Lease, within 
a reasonable period of time; or 
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(d) Other Material Breach as that term is defined in Section 21 below. 
 
13. COMP LETION DATE DEF AULT .  Developer fully intends to complete the 

Improvements in a timely manner; however, events beyond the control of Developer may make it difficult 
or impossible to do so.   

(a) Failure to meet Residential and Commercial Improvement Completion Date: In addition 
to section 12 above, if Developer does not meet the Residential and Commercial Improvement 
Completion Date described in Section 4(a), Developer will be considered in default unless the parties 
have either i) agreed to extend the Residential and Commercial Improvement Completion Date, or ii) 
agreed to remove the obligation to complete the Commercial or Residential Improvements in the best 
interests of the parties, such as for changing market conditions.  Should Developer fail to substantially 
complete the Commercial and Residential Improvements prior to the Residential and Commercial 
Improvement Completion Date, the City will have the right to impose liquidated damages upon 
Developer at the rate of $1,000 per week until the Residential and Commercial Improvements reach 
substantial completion. 

(b) Failure to meet Parking Ramp Improvement Completion Date: City’s general contractor 
has the responsibility to complete the Parking Ramp Improvement and Developer shall not be responsible 
for delay to completion of the Parking Ramp Improvement, except to the extent the general contractor’s 
failure to achieve substantial completion is directly caused by the acts or omissions of Developer (e.g. 
Developer’s interference with the general contractor). 

 
14. USE.  Developer shall use and develop the Site in conformity with the DDA, and for no 

other use without first obtaining the City’s prior written consent, which consent may not be unreasonably 
withheld, conditioned or delayed.  At all times Developer’s use of the Site shall comply with all rules, 
regulations, laws, ordinances, statutes and requirements of all governmental authorities and fire insurance 
rating organizations or similar bodies. 

15. MAINTENANCE.  Developer, at its cost, shall maintain in good condition and repair 
and replace all structural and non-structural portions of the Project Improvements, and all Project 
Improvements thereon, including but not limited to the building, and all fixtures, equipment and personal 
property therein.  The Developer shall keep the Project Improvements in a clean and developable 
condition and permit no waste to be committed therein.   

16. UTILITIES  

(a) Utility Easements. The City shall grant to Developer such easements on the 
adjoining property owned by the City as the Developer, any utility company or companies, and/or the 
municipal authorities having jurisdiction thereof, may reasonably require to install, provide and 
maintain all utilities to the Project and grant and/or use its best efforts to obtain such modifications of 
existing utility easements as Developer may reasonably request so as to remove any existing 
easements from their present locations to the perimeter or boundaries of the Site to avoid or reduce 
interference with the construction of the Project Improvements and the continued use thereof.  The 
City shall, promptly upon request, execute in recordable form such instruments granting such 
easements and/or modifications thereof as may be reasonably requested by any of the aforesaid parties. 

(b) Utility Charges. Developer agrees to pay all charges for water, gas, electricity 
and all other utilities services used by the Developer on the Project when due.  

Cypress - City Agreement Compilation, Page 139 of 157
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17. CITY’S INTEREST IN THE SITE TO DEVELOPER’S FINANCING .  
City acknowledges and agrees that it will not be possible for the Developer to construct the Project 
Improvements without obtaining a loan or loans from one or more persons or entities in order to 
finance the construction of said Improvements and the development of the Project.  However, it is 
recognized that these loans or financial arrangements must not require the City’s fee simple interest in 
the real property described in the attached Exhibit A to secure or guarantee payment of the loans or 
financial arrangements undertaken by the Developer. Further, Developer agrees to secure a financing 
commitment of at least Two Million One Hundred Fifty Thousand Dollars ($2,150,000; $2.5 million 
less $350,000 in expenses already paid toward improvement costs) (“Financing”) for this Site’s 
Parking Structure Improvements on or before the later of i) February 12, 2015, or ii) thirty (30) days 
after City Council approval and execution of all documents between Developer and City currently 
being revised, with closing to occur within sixty (60) days thereafter, to be payable into an escrow 
account or other account as mutually agreed between the parties to provide additional funding for the 
construction costs of the Parking Structure Improvements as agreed by the parties.   

 

18. CONDEMNATION . 
 
(a)  Total Condemnation.  If the whole of the Premises and the Improvements, (or such 

portion of the Premises and Improvements as renders it infeasible, in Developer's sole discretion, for 
Developer to continue to operate and maintain the Premises and Improvements), shall be appropriated or 
condemned under power of eminent domain during the Term, Developer reserves unto itself the right to 
prosecute Developer’s claim for an award for damages for the termination of this Lease caused by such 
appropriation or taking, together with damages based on the value of Developer's Improvements on the 
Premises and damages Developer may sustain caused by such appropriation and taking of, or the injury 
to, Developer's leasehold interest.  City shall be entitled to prosecute City’s claim for the fee interest in 
the Premises, subject to the Lease and damages City may sustain caused by such appropriation and taking 
of, or the injury to, City's fee interest.  In such event, this Lease shall terminate when Developer can no 
longer use the Premises in the manner herein intended, or when possession thereof shall be required by 
the appropriating or condemning authority, whichever shall first occur; but such termination of this Lease 
shall not preclude nor restrict Developer's right to an award as herein before provided. 

 
(b) Partial Condemnation.  In the event that a part of the Premises shall be taken or 

condemned under circumstances in which Developer desires to continue the Lease, this Lease shall 
continue in full force and effect and shall terminate only as to that part of the Premises so taken.  In that 
event Developer shall, at Developer’s own cost and expense, make all repairs to the buildings and 
Improvements on the Premises affected by such taking or condemnation to the extent necessary to restore 
the same to a complete architectural unit (to the extent permitted, however, taking into consideration the 
amount of land remaining after any such taking or purchase).  Compensation available or paid to City or 
Developer upon such a partial taking or condemnation shall be paid (i) to Developer to the extent that 
such compensation is attributable the taking of Developer’s leasehold interest and the Improvements and 
(ii) the remainder shall be paid to City. 

 
(c) Temporary Taking.  If there shall be a temporary taking with respect to all or any part of 

the Premises or of Developer's interest in this Lease, then the Term shall not be reduced and Developer 
shall continue to pay in full all rents, and other charges required herein, without reduction or abatement 
thereof at the times herein specified; provided, however, that Developer shall not be required to perform 
such obligations that Developer is prevented from performing by reason of such temporary taking.  In the 
event of any Temporary Taking, Developer shall be entitled to receive the entire amount of any award 
made for the Taking, whether paid by way of damages, rent or otherwise, unless the period of temporary 
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use or occupancy shall extend to or beyond the end of the Term, in which case the award shall be prorated 
between City and the Developer as of the last day of the Term. 

 
(d) Joinder.  If a Leasehold Mortgage exists, the Leasehold Mortgagees, to the extent 

permitted by law, shall be made parties to any taking proceeding and all rights of Developer shall be 
subject to the terms of the Leasehold Mortgages. 

 
19. SUBLETTING AND ASSIGNMENT. 
 
(a) Subletting.  Developer shall have the right to sublease all or any part of the Premises for 

any time or times during the Term with the consent of City, such consent not to be unreasonably 
withheld.  All subleases shall be in writing and shall be expressly subject to the terms of this Lease. 

 
(b) Assignment.  Developer may Transfer this Lease, including, without implied limitation, 

to any Affiliate of Developer with City’s consent, such consent not to be unreasonably withheld, and as a 
result of (a) sale or exchange of Developer’s stock on a national exchange; (b) merger or consolidation; 
(c) exchange of stock between Developer’s parent company, if any, and a subsidiary; or (d) the sale of 
substantially all of Developer’s stock or assets. Any assignee, purchaser or transferee of Developer’s 
interest in this Lease (each a “Transferee”) shall assume Developer’s obligations under this Lease 
occurring after the date of the Transfer.  Developer shall give City written notice of Transfer within thirty 
(30) days after to the effective date of the Transfer. 

 
20. PERMITTED MORTGAGES. 
 
(a) Leasehold Mortgage Provisions.  Developer intends that the development of the 

Improvements be financed with various private and public loans and other financing. All parties that 
provide financing to Developer for development of the Improvements are referred to collectively herein 
as “Lenders.”  For purposes of this Lease, a “Leasehold Mortgage” is any mortgage, deed of trust, 
security agreement or collateral assignment in favor of a Lender that encumbers Developer’s interest in 
this Lease.  A “Leasehold Mortgagee” is a holder of a Leasehold Mortgage.  Any Leasehold Mortgagee or 
designee thereof that acquires title to the leasehold estate or any part thereof, any person that acquires title 
to the leasehold estate through any judicial or nonjudicial foreclosure sale, deed or assignment in lieu 
thereof, or any sale or transfer made under any order of any court to satisfy wholly or in part obligations 
secured by any Leasehold Mortgage, and the successors and assigns of any such Leasehold Mortgagee, is 
referred to as a “Lender Transferee”.  Each Leasehold Mortgagee and Lender Transferee is an intended 
beneficiary of the terms of this Lease.  

 
(b) Leasehold Mortgages and Transfers Authorized.  City acknowledges that Developer’s 

financing for the Improvements will require Developer to provide security interests in Developer’s 
leasehold interest in the Premises, and Developer’s interests in the Improvements (such security interests, 
and any assignments of rents, issues or profits derived from the ownership, use or operation of the 
Improvements approved by City, shall also be considered Leasehold Mortgages).  Foreclosure of any 
Leasehold Mortgage, or any sale thereunder, whether by judicial proceedings or by virtue of any power 
contained in the Leasehold Mortgage, or any conveyance of the leasehold estate hereunder or any part 
thereof and Developer’s interest in the Improvements and other rights hereunder, or any part thereof, to 
any Leasehold Mortgagee or other person through, or in lieu of, foreclosure, trustee’s sale or other  
proceedings in the nature thereof, shall not require the consent of City or constitute a breach of any 
provision of or a default under the Lease, and upon such foreclosure, sale or conveyance City shall 
recognize the purchaser or other direct or indirect transferee in connection therewith as the Developer 
hereunder to the extent of the interest so transferred.   
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(c) Notice to Leasehold Mortgagee.  During any period in which a Leasehold Mortgage is in 

place, City shall give each Leasehold Mortgagee at the address set forth in this Lease or at the last address 
of such Leasehold Mortgagee provided in a written notice to City pursuant to the terms hereof, a duplicate 
copy of all notices of default or other notices that City may give to or serve in writing upon Developer 
pursuant to the terms of the Lease, at the same time as such notice is given to or served upon Developer, 
provided that such notice shall be duly given when sent to the Leasehold Mortgagee at the notice address 
set forth herein (or the last address of such Leasehold Mortgagee provided in a written notice to City 
pursuant to the terms hereof), by US Mail, registered , return receipt requested or by a recognized 
overnight commercial delivery service; and provided, further, that the failure of City to send a copy of 
such notice to Leasehold Mortgagee shall not subject City to any liability hereunder.  The address of the 
Leasehold Mortgagee originally designated in the Leasehold Mortgage may be changed upon written 
notice delivered to City. 

 
(d) Right of Leasehold Mortgagee to Cure.  Any Leasehold Mortgagee, at its option at any 

time within thirty (30) days, or such longer period as may be applicable as provided below, following the 
expiration of the right of Developer to cure any default under the Lease, may pay any amount or do any 
act or thing required of Developer by the terms of the Lease.  Payments made and acts performed by such 
Leasehold Mortgagee within such thirty (30) day period, or such longer period as may be applicable as 
provided below, shall be effective to prevent a termination of the rights of Developer hereunder, if such 
payments and acts conform to the terms of such notice from City or if, together with any performance by 
Developer or any other person with any cure rights, they are sufficient, except as to timing, to exercise the 
Developer’s right to cure that so expired, but in order to prevent termination of the Lease, a Leasehold 
Mortgagee shall not be required to cure (A) default on obligations of Developer to satisfy or otherwise 
discharge any lien, charge, or encumbrance against Developer’s interest in the Lease caused by a 
wrongful act of Developer; or (B) defaults on obligations of Developer under any indemnity provision in 
this Lease arising from acts or omissions of Developer ; or (C) other past monetary obligations then in 
default and not reasonably susceptible of being cured by such Leasehold Mortgagee (it being understood 
that the lack of funds of the Developer or the Leasehold Mortgage shall not excuse performance by 
Developer or Leasehold Mortgagee); or (D) any default resulting from the acts or omissions of the City 
(collectively, “Excluded Defaults”).  For purposes of clarification and illustration, it is the intention of the 
parties hereto that Excluded Defaults shall include (but not as an exclusive list) claims, damages, liability 
and expenses, including personal injury and property damage arising or alleged to be arising from actions 
or inactions of Developer such as failure to pay insurance premiums, allowing dangerous conditions to 
exist at the Premises or failure to operate the Premises in accordance with regulatory restrictions.  
Accordingly, in such event Leasehold Mortgagee shall not be required to cure such Excluded Defaults to 
avoid termination of the Lease, but Leasehold Mortgagee would be required to remediate, ameliorate, or 
eliminate such continuing conditions to City’s reasonable satisfaction to avoid such termination.   If the 
default by Developer is of such nature that it cannot practicably be cured without possession of the 
Premises, then the thirty-day period set forth above shall be extended for so long as a Leasehold 
Mortgagee shall be proceeding with reasonable diligence to foreclose on the Developer’s interest or 
otherwise obtain possession of the Premises for itself or a receiver. 

 
Prior to the expiration of the cure rights of Leasehold Mortgagees, the City shall not effect or 

cause any purported termination of the Lease nor take any action to deny Developer or any agent, 
possession, occupancy, or quiet enjoyment of the Premises or any part thereof. 

 
Without limiting the rights of Leasehold Mortgagees as stated above, and whether or not there 

shall be any notice of default hereunder, each Leasehold Mortgagee shall have the right, but not the 
obligation, at any time prior to termination of the Lease to pay all of the rent due hereunder, with all due 
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interest and late charges, to procure any insurance, to pay any taxes or assessments, to make any repairs 
or improvements, to do any other act or thing required of Developer hereunder, and to do any act or thing 
which may be necessary and proper to be done in the performance and observance of the agreements, 
covenants and conditions hereof to prevent termination of the Lease.  Any Leasehold Mortgagee and its 
agents and contractors shall have full access to the Premises for purposes of accomplishing any of the 
foregoing. Any of the foregoing done by any Leasehold Mortgagee shall be as effective to prevent a 
termination of the Lease as the same would have been if done by Developer. 

 
(e) Right to New Lease.   If the Lease terminates for any reason, including the rejection of 

the Lease in a bankruptcy proceeding, then City shall give written notice of such fact to each Leasehold 
Mortgagee, and if one or more Leasehold Mortgagees gives written notice to City within thirty (30) days 
following delivery of such notice of termination by City, City agrees in such case to enter into a new 
ground lease for the Premises (a "New Lease") with the most senior Leasehold Mortgagee or its affiliated 
designee providing such notice for the remainder of the term of the Lease (including any option terms)  
effective as of the date of such termination, at the rent and additional rent and upon the other terms, 
conditions, covenants and agreements contained in the Lease and with equal priority thereto, on the 
conditions set forth in this Article 17.  Notwithstanding anything to the contrary contained herein, no 
termination of the Lease shall become effective until, and the lien of each Leasehold Mortgage on the 
Premises shall remain effective until, either a New Lease has been made pursuant to this Article 17 or no 
Leasehold Mortgagee has timely accepted (or caused to be accepted) a New Lease, upon the expiration of 
the 30-day period as set forth above.  Upon entering into a New Lease, such Leasehold Mortgagee or its 
affiliated designee shall cure any monetary default by Developer hereunder, except Excluded Defaults. 

 
The Developer under the New Lease shall have the same right, title and interest in and to all 

Improvements and all obligations as Developer had under the terminated Lease (other than with respect to 
Excluded Defaults) and the City and the new Developer shall execute and deliver any deed or other 
instrument and take such other action as may be reasonably necessary to confirm or assure such right, 
title, interest or obligations. 

 
Nothing in this Article or the Lease shall be construed to imply that the Lease may be terminated 

by reason of rejection in any bankruptcy proceeding of the Developer.  The parties intend, for the 
protection of Leasehold Mortgagees, that any such rejection shall not cause a termination of the Lease. 

 
If the City shall, without termination of the Lease, evict the Developer, or if the Developer shall 

abandon the Premises, then any reletting thereof shall be subject to the liens and rights of Leasehold 
Mortgagees, and in any event City shall not relet the Premises or any part thereof, other than renewal of 
occupancies of residential Developers and leases or other occupancy agreements with new residential 
Developers consistent with any covenants of record for low-income housing, without sixty (60) days’ 
advance written notice to all Leasehold Mortgagees of the intended reletting and the terms thereof, and if 
any Leasehold Mortgagee shall, within thirty days of receipt of such notice, give notice to the City of 
such Leasehold Mortgagee’s intent to pursue proceedings to foreclose on the Premises or otherwise cause 
the transfer thereof, then so long as the Leasehold Mortgagee shall diligently pursue such proceedings the 
City shall not proceed with such reletting without the written consent of such Leasehold Mortgagee.    

If a Leasehold Mortgagee shall elect to demand a New Lease under this Article and only in the 
event that such Leasehold Mortgagee is not recognized as a proper plaintiff, City agrees, at the request of, 
on behalf of and at the expense of the Leasehold Mortgagee, to institute and pursue diligently to 
conclusion any appropriate legal remedy or remedies to oust or remove the original Developer from the 
Premises, and those subtenants actually occupying the Premises, or any part thereof, as designated by the 
Leasehold Mortgagee, subject to the rights of non-defaulting residential Developers in occupancy of 
apartment units at the Premises.  Leasehold Mortgagees shall cooperate with City in connection with any 
such actions.  
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Nothing herein contained shall require any Leasehold Mortgagee to accept a New Lease. 
 
(f) Limitation on Liability of Leasehold Mortgagee.  No Leasehold Mortgagee shall be liable 

to City unless it expressly assumes such liability in writing.  In the event any Leasehold Mortgagee or 
other Transferee becomes the Developer under the Lease or under any new lease obtained pursuant to this 
Article, the Leasehold Mortgagee or other Transferee shall not be liable for the obligations of the 
Developer under the Lease that do not accrue during the period of time that the Leasehold Mortgagee or 
such other Transferee, as the case may be, remains the actual Developer under the Lease or new lease, 
holding record title to the leasehold interest thereunder.   In no event shall any Leasehold Mortgagee or 
other Transferee be (i) liable for the erection, completion or restoration of any improvements; (ii) liable 
for any condition of the Improvements that existed prior to the date of its acquisition of Developer's 
interest in the Improvements, or for any damage, loss, or injury caused by such preexisting condition, or 
for the correction thereof or the compliance with any Law related thereto; (iii) bound by any amendment 
of the Lease made without the prior written consent of the Leasehold Mortgagee; or (iv) liable for any act 
or omission of any prior Developer of any portion of the Improvements (including Developer).  Any 
liability of any Leasehold Mortgagee or other Transferee shall be limited to its interests in the leasehold 
and the Premises, and shall be enforceable solely against those interests.  

 
(g) Estoppel Certificates; Non-disturbance Agreements.  City and Developer agree that at 

any time and from time to time upon not less than twenty (20) days’ prior written notice by the other 
party, or upon request from any Leasehold Mortgagee or a permitted assignee, City or Developer will 
execute, acknowledge and deliver to the other party or to such Leasehold Mortgagee a statement in 
writing certifying (a) that the Lease is unmodified and in full force and effect if such be the case or, if not, 
the extent to which the Lease has been modified; (b) the date through which the Rent has been paid; and 
(c) that, to the knowledge of the certifier (if such be the case), there is no default, set-off, defense or other 
claim against City or Developer, as applicable, other than those, if any, so specified under the provisions 
of the Lease or such statement.  It is intended that any such statement may be relied upon by any persons 
proposing to acquire the interest of City, Developer or any Leasehold Mortgagee, as the case may be, in 
the Lease or by any prospective Leasehold Mortgagee or assignee of any Leasehold Mortgage. 

 
(h) Actions not Effective Without Leasehold Mortgagee Consent.  No cancellation, 

surrender, or modification or amendment of the Lease, and no waiver of any of Developer’s rights 
thereunder, shall be effective as to any Leasehold Mortgagee unless consented to in writing by each 
Leasehold Mortgagee. No subordination of the Developer’s interest in the leasehold or the Premises, or 
the rents or income therefrom, to any encumbrance or assignment granted by City, and no joinder by 
Developer in any such encumbrance or assignment, shall be valid without the express written consent of 
each Leasehold Mortgagee.  No consent or waiver of any Lender as Leasehold Mortgagee shall be 
effective for purposes of the Lease unless it is made in writing. 

 
(i) No Merger.  Any acquisition of the fee interest in the Premises by Developer (or any fee 

interest in the Improvements by City), or other event by which the leasehold estate hereunder or any part 
thereof and the fee interest in the Improvements shall come into common ownership, shall not cause a 
merger of the leasehold interest hereunder or the fee interest in the Improvements with the fee interest in 
Premises, without the express written consent of each Leasehold Mortgagee.  Any merger of fee and 
leasehold estates that may occur, whether voluntary or involuntary, in whole or in part, shall not result in 
termination of this Lease or extinguishment of any Leasehold Mortgage, in whole or in part, without the 
express written consent of each Leasehold Mortgagee. 

 
(j) Bankruptcy of City.  If the Lease is rejected by City or City's trustee in bankruptcy 

following the bankruptcy of City under the United States Bankruptcy Code (Title 11 U.S.C.), as now or 
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hereafter in effect, Developer shall not have the right to treat the Lease as terminated except with the prior 
written consent of all Leasehold Mortgagees, and the right to treat the Lease as terminated in such event 
shall be deemed assigned to each and every Leasehold Mortgagee whether or not specifically set forth in 
any such Leasehold Mortgage, so that the concurrence in writing of Developer and each Leasehold 
Mortgagee shall be required as a condition to treating the Lease as terminated in connection with any such 
bankruptcy proceeding.   

 
(k) Encumbrances by City.  City shall not encumber the fee interest in the Land, nor assign 

or encumber City’s interest in the Lease, unless the assignment or encumbrance is required or imposed by 
law or by its express terms is subject and subordinate to this Lease and the rights and interests of the 
Developer and Leasehold Mortgagees hereunder.  

 
(l) Registration of Leasehold Mortgagees.  Developer shall provide written notice to City of 

the name and address of each Leasehold Mortgagee under this Lease.  
 
21. MISCELLANEOUS PROVISIONS . 

(a) Notices.  Any notice, request, instruction or other document to be given hereunder to any 
party by another shall be in writing and delivered personally or sent by certified or registered mail, 
postage prepaid, to the addresses set forth in this Agreement. A party may change the address to which 
notices are to be sent to it by giving written notice of such change of address to the other parties in the 
manner herein provided for giving notice. Any such notice, request, instruction or other document shall be 
conclusively deemed to have been received and be effective on the day on which personally delivered or, 
if sent by certified or registered mail, on the day on which mailed. Notices shall be addressed as follows: 

To the City:   City of Minot 
    P.O. Box 5006 
    515 2nd Ave SW 
    Minot, North Dakota 57802 
 
To Developer:   Cypress Development, LLC 
    9 Caprington Road 
    Henderson, Nevada 89052 
 
(b) Applicable Law.  This Lease shall be governed and construed in accordance with the 

laws of the State of North Dakota, and any and all actions, suits, or proceedings between the parties 
hereto shall only be brought in the county in which the Sites are located.  In no event shall either party 
ever commence an action or seek to remove a pending action between the parties hereto in or to any 
United States Federal District Court, except in the case of a bankruptcy proceeding. 

(c) Short Form Lease.  Either Party shall have the right to record this Lease or, alternatively, 
either party shall, at the request of the other execute, acknowledge and deliver at any time after the date of 
this Lease a memorandum or short form of lease prepared by the requesting party, which memorandum or 
short form of lease shall include a notice to all persons with respect to the provisions hereof restricting the 
right of persons dealing with the Developer to a mechanic’s lien upon the Site, in compliance with other 
requirements of applicable law 

(d) Net Lease.  The City shall not have or incur any expense or cost in its ownership of the 
Site during the Term of this Lease, and all such expenses including, without limitation, including real 
estate and possessory interest taxes, insurance, utilities, repairs and maintenance shall be solely the 
responsibility of Developer. 
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(e) Binding Effect of Lease.  The covenants, agreements and obligations herein contained, 
except as herein otherwise specifically provided, shall extend to, bind and inure to the benefit of the 
parties hereto and their respective personal representatives, heirs, successors and permitted assigns. 

(f) Waiver.  Any waiver of any covenant or condition by the City shall not be construed as a 
waiver of a subsequent breach of the same or any other covenant or condition. 

(g) Definitions.  Wherever herein the singular number is used, the same shall include the 
plural, and the masculine gender shall include the feminine and neuter genders.  The section headings 
used herein are for reference and convenience only, and shall not enter into the interpretation of this 
Lease.  Each and every term and provision of this Lease which requires any performance (whether 
affirmative or negative) by Developer shall be deemed to be both a covenant and a condition.  The words 
“reenter” and “reentry” as used herein are not restricted to their technical legal meaning. 

(h) Integration.  No oral statement or prior written matter shall have any force or effect.  No 
waiver of any provision of this instrument shall be effective unless in writing, signed by the waiving 
party.  Each party agrees that it is not relying on any representations or agreements other than those 
contained in this Lease. 

(i) Invalidity of Certain Provisions.  If any provision of this Lease shall be held by a court of 
competent jurisdiction to be invalid or unenforceable in whole or in part, the remainder of this Lease shall 
not be affected thereby and each and every remaining provisions of this Lease shall be enforceable to the 
fullest extent permitted by law. 

(j) Option to Cancel for Financing Reasons.  The City acknowledges that it has been advised 
that Developer may procure some part or all of the funds to finance on an interim and long-term basis, the 
construction of Improvements.  If any such financing institution, agency or entity requires any 
modification of the terms and provisions of this Lease as a condition to such financing (including the 
issuance of a commitment) as Developer may desire, then the City agrees to approve and execute such 
modifications within thirty (30) days after Developer’s request therefor, provided such modification is 
lawful and shall not materially modify the terms and conditions hereof or impose any liability on the City.   

(k) Amendment of Lease.  Neither this Lease nor any provision hereof may be changed, 
modified, waived, discharged or terminated except by an instrument dated subsequent to the date hereof 
duly executed by the parties hereto. 

(l) Termination.  This Lease shall be terminated as provided for herein. 

(m) Material Breach.  Means a default in a party’s performance obligation specified in this 
Lease that goes to the heart of the bargan and is so significant that it destroys the value of the contract and 
renders the Lease irreparably broken. 

(n) Covenants Binding On Successors And Assigns.  All of the terms, conditions and 
covenants of this Lease shall inure to the benefit of and be binding upon the successors of the respective 
Parties. 

(o) Captions.  The captions of this Lease and the table of contents preceding this Lease are 
for convenience and reference only, and are not a part of this Lease, and in no way amplify, define, limit 
or describe the scope or intent of this Lease, nor in any way affect this Lease. 

(p) Meaning Of Terms.  Words of any gender in this Lease shall be held to include any other 
gender and words in the singular number shall be held to include the plural when the sense requires. 
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(q) Lease Construed As A Whole.  In interpreting this Lease in its entirety, the printed 
provisions of this Lease and any additions written or typed thereon shall be given equal weight, and there 
shall be no inference, by operation of law or otherwise, that any provision of this Lease shall be construed 
against either party hereto. City and Developer acknowledge that they and their counsel have reviewed 
and revised this Lease and that any otherwise applicable rule of construction or any other presumption to 
the effect that any ambiguities are to be resolved against the drafting party shall not be used in the 
interpretation of this Lease or any exhibit or amendment hereto.  

(r) Severability.  If any provision of this Lease or the application thereof to any person or 
circumstance shall to any extent be invalid or unenforceable, the remainder of this Lease, or the 
application of that provision to persons or circumstances other than those as to which it is invalid or 
unenforceable, shall not be affected thereby, and each provision of this Lease shall be valid and be 
enforced to the fullest extent permitted by Law. 

(s) Survival.  Each provision of this Lease, the full performance of which is not required 
prior to the expiration of the Term hereof or its earlier termination shall survive expiration or earlier 
termination, and be fully enforceable thereafter, including, without limitation, all indemnity obligation 
hereunder. 

(t) Memorandum Of Lease.  The Parties shall execute and acknowledge a Memorandum of 
this Lease in the form attached as Exhibit C for public recordation purposes, so that public notice of the 
Term of the Lease be given; however, this Lease shall not be recorded. 

(u) Amendment.  This Lease may be amended, or modified, only in writing, signed by both 
City and Developer.   

(v) No Personal Liability.  No stockholder, director, officer, member, or employee of City 
shall be personally liable to Developer or any successor in interest to Developer in the event of any 
default or breach by City or for any amount which may become due to Developer or such successor with 
respect to any obligations under the terms of this Lease.  No officer or employee of Developer shall be 
personally liable to City or any successor in interest to City in the event of any default or breach by 
Developer or for any amount which may become due to City or such successor with respect to any 
obligations under the terms of this Lease. 

(w) Exhibits.  Each and every exhibit referred to or otherwise mentioned in this Lease is 
attached to this Lease and is and shall be construed to be made a part of this Lease by such reference or 
other mention at each point at which such reference or other mention occurs, in the same manner and with 
the same effect as if each exhibit were set forth in full at length every time it is referred to and other-wise 
mentioned. 

(x) Entire Agreement.  This Lease contains the final and complete expression of the Parties 
relating in any manner to the leasing, use and occupancy of the Premises and other matters set forth in this 
Lease.  No prior agreements or understanding pertaining to the same shall be valid or of any force or 
effect and the covenants and agreements of this Lease shall not be altered, modified or added to except in 
writing signed by City and Developer. 

(y) Counterparts.  This Lease may be executed in several counterparts, each of which shall be 
deemed an original, and all such counterparts together shall constitute one and the same agreement. 

IN WITNESS WHEREOF, the parties hereto have executed this Lease as of the day and year first 
above written. 
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EXHIBIT A 
 

Legal Description 
 
 

• Address: the property and all improvements thereon owned by the City of Minot located 
at 5 Central Avenue West, Minot, ND 58701 

• Legal Description: LOTS 13 THRU 24, BLOCK 3, ORIGINAL MINOT ADDITION 
 AKA “ALL OF WEST ½ OF BLOCK 3, ORIGINAL MINOT ADDITION” 

• Parcel #: MI242380300240 
• Includes the property (land) and all Parking Ramp Improvements thereon. 
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EXHIBIT B 
Project Site Plan 
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MEMORANDUM OF LEASE 
 

Exhibit A – Legal Description 
 
 
 

• Address:  205 1st St. SW, Minot, ND 58701 
• Legal Description: LOTS 13 THRU 24, BLOCK 11, ORIGINAL MINOT ADDITION  
• Parcel #: MI242381100240 
• Includes the property (land) and all Parking Ramp Improvements thereon. 
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EXHIBIT F to the Management Agreement 

Parking Management Agreement Proposed Terms: 

 Developer shall manage and maintain parking structures in a manner that will maximize 
the benefit to both the public and to residents of the Project 

 Developer will offer a minimum of 129 parking passes on each of Site #1 and Site #2 to 

the public (the “Public Parking Passes”): 
o 114 of the Public Parking Passes will be available Monday through Friday during 

the hours of 7am and 6pm (Weekday Public Parking Passes) 
o 15 of the Public Parking Passes will be available all hours and all days (All Hours 

Public Parking Passes) 

 Developer will offer Short-Term Parking Passes for guests of the Residents and 
commercial shoppers for the Retail businesses in the Project and other local businesses.  
A system will be installed to determine how many such Short-Term Passes can be made 

available to Residential and Retail Tenant guests and commercial shoppers.  Up to 50 
Short-Term Parking Passes will be available between 9am to 9pm Mondays through 
Fridays and up to 100 will be available from 9am to 1am on Weekends, subject to 

availability. 

 Developer will offer up to 200 All Hours Tenant Passes to Residential Tenants (175 
Passes) and Retail tenants (25 Passes) of the building 

 Developer may impose a reasonable charge for the issuance of Parking Passes, where 
such pricing may be evaluated by the Developer annually for revision.  Initial Parking 
Pass pricing is anticipated as follows: 

o Weekday Public Parking Passes: $55 per month 
o All Hours Public Parking Passes: $65 per month 

o Short-Term Parking: $1.50 per hour, maximum of $6.00 per day (subject to 
availability) 

o Weekday Tenant Parking Passes: $55 per month 
o All Hours Tenant Parking Passes: $65 per month 

For purposes of Income allocation between the Developer and the City, all revenues from the 
Weekday and All Hours Public Parking Passes will be used to determine Program Income for the 
City of Minot (less applicable expenses and deductions as further described in the Lease 
Agreements between Cypress Development and the City).  All other income will be for the 
benefit of the Developer as manager of the Parking Ramps and owner of the Retail and 
Residential Improvements.
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Exhibit F 

Estimated Weekday Parking Structure Usage  
Monday thru Friday 

Time 
Commercial 

Monthly  Short Term Tenant 
Special 
Event Buffer Total 

7:00 AM 40 0 170 0 15 225 

8:00 AM 70 0 150 0 5 225 

9:00 AM 90 10 110 0 15 225 

10:00 AM 110 25 80 0 10 225 

11:00 AM 120 30 70 0 5 225 

12:00 PM 110 50 60 0 5 225 

1:00 PM 110 50 60 0 5 225 

2:00 PM 120 50 50 0 5 225 

3:00 PM 120 50 50 0 5 225 

4:00 PM 100 50 70 0 5 225 

5:00 PM 90 50 80 0 5 225 

6:00 PM 60 50 100 0 15 225 

7:00 PM 15 50 140 0 20 225 

8:00 PM 15 35 155 0 20 225 

9:00 PM 15 20 170 0 20 225 

10:00 PM 10 0 180 0 35 225 

11:00 PM 10 0 190 0 25 225 

12:00 AM 10 0 200 0 15 225 

1:00 AM 5 0 200 0 20 225 

2:00 AM 5 0 200 0 20 225 

3:00 AM 5 0 200 0 20 225 

4:00 AM 5 0 200 0 20 225 

5:00 AM 10 0 200 0 15 225 

6:00 AM 25 0 185 0 15 225 

Assumes: 
 
 
 
 
 

 
Commercial Monthly - 129 monthly rentals, including 15 all-time rentals 
(estimate maximum of 120 at any one time) 
 

Short Term - Assume demand will fill most available spaces as shown 
above 
 

Tenant - Assumes 1 per Apartment (175) plus 25 for Retail Tenants 
 

Special Event - Buffer to be used for special events as needed 
 

Buffer - Spaces not expected to be used at any given time 
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Exhibit F 
Estimated Weekend Parking Structure Usage  

Saturday and 
Sunday Time 

Commercial 
Monthly Short Term Tenant 

Special 
Event Buffer Total 

7:00 AM 10 0 190 0 25 225 

8:00 AM 15 0 175 0 35 225 

9:00 AM 15 40 150 0 20 225 

10:00 AM 15 50 125 0 35 225 

11:00 AM 15 60 125 0 25 225 

12:00 PM 15 70 110 0 30 225 

1:00 PM 15 80 110 0 20 225 

2:00 PM 15 90 110 0 10 225 

3:00 PM 15 100 100 0 10 225 

4:00 PM 15 100 100 0 10 225 

5:00 PM 15 100 100 0 10 225 

6:00 PM 15 100 100 0 10 225 

7:00 PM 15 70 125 0 15 225 

8:00 PM 15 70 135 0 5 225 

9:00 PM 15 70 130 0 10 225 

10:00 PM 15 60 140 0 10 225 

11:00 PM 15 40 160 0 10 225 

12:00 AM 10 30 175 0 10 225 

1:00 AM 5 20 190 0 10 225 

2:00 AM 5 0 200 0 20 225 

3:00 AM 5 0 200 0 20 225 

4:00 AM 5 0 190 0 30 225 

5:00 AM 5 0 180 0 40 225 

6:00 AM 10 0 175 0 40 225 

Assumes: 
 
 
 
 
 
 

 
Commercial Monthly - 129 monthly rentals, including 15 all-time rentals 
(estimate maximum of 120 at any one time) 
 

Short Term - Assume demand will fill most available spaces as shown 
above 
 

Tenant - Assumes 1 per Apartment (175) plus 25 for Retail Tenants 
 

Special Event - Buffer to be used for special events as needed 
 

Buffer - Spaces not expected to be used at any given time 
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